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Executive Summary

This report has been compiled as part of the EU Horizon 2002 financed project RURALIZATION
on ‘The opening or rural areas to renew rural generations, jobs and farms’ and have been
prepared by members of the protect team. Access to land is one of the topics, which is
addressed by considering, (1) legal and policy arrangements, (2) land holdings and land
markets and (3) current and novel initiatives that provide access to land. The current report
provides an overview of legal and policy arrangements in the EU Member States (including the
UK) based on the work of national reporters? who have, based on a questionnaire, provided
information on the situation in different Member States. By this method a broad overview is
provided. However, reporters may not always be aware of all initiatives in a member state
over the whole width of relevant legal and policy arrangements, which means that certain
relevant aspects may be missed. Issues that are addressed are the land tenure system, the
public protection of farmland and a range of direct and indirect policy instruments.

Land tenure systems
Both ownership and rent are common forms of tenure in the EU. Next to farms with 100%
rent or 100% owned land there are farms with a mixture of tenures.

Most of the land in the EU is rented, but the security of tenure differs largely per tenure
system. Broadly spoken there are three types of rent. Firstly, rental contracts that are
considered to be business contracts between two economic agents. In this case there is no
role for the government to interfere in it based on the freedom of contract principle. Secondly,
there are systems in which it is acknowledged that agricultural land is different and specific
regulations are necessary to provide a balance of interests between the landlord and tenant.
Here there are specific regulations regarding, e.g., the notice of land, termination outside
harvest time, price-setting by independent parties to the benefit of both landlords and
tenants. Thirdly, there are leasehold systems that aim to provide security of tenure to the
leaseholders. Only in secured tenancy contexts, there is certainty that farm succession within
the family can take place. There are however issues in relation to timing of succession
(possibility to retire and transfer within the family without landlord’s consent). The division
on these types over Member States is about even.

Transfer between generations can also be an issue of fragmentation. This can result in
fragmentation of farms in smaller farms, but, most urgent is that the transfer of farms to the
current generations has not been resolved in many contexts, especially in Central and Eastern

2 Gottfried Holzer (Austria), Hans Leinfelder (Belgium), Minko Georgiev (Bulgaria), Frederic Moulin (Croatia),
Demetris Demetriou (Cyprus), Antonin Vaishar (Czech Republic), Martin Hvarregaard Thorsge (Denmark),
Evelin Jirgenson & Marii Rasva (Estonia), Kalle Konttinen & Leena Kristeri (Finland), William Loveluck
(France), Andreas Tietz (Germany), Konstatinos Lalenis (Greece), Boldizsar, Megyesi, Imre Kovach, Attila Bai
& Laszlé Fodor (Hungary), Austin Finn & Edward MacAuley (Ireland), Lorenza Paoloni (Italy), Edvins Kapostins
& Velta Parsova (Latvia), Giedrius Pasakarnis (Lithuania), Gérard Conter (Luxembourg), Malcolm Borg
(Malta), Herman de Wolff (Netherlands), Joanna Perzyna & Robert Skrzypczynski (Poland), Joaquim Cabral
Rolo & José Ramos Rocha (Portugal), Szocs-Boruss Miklos Attila & Sebastian Bruma (Romania), Anna
Bandlerova (Slovakia), Anka Lisec (Slovenia), Pablo Amat, Clara Blasco, Miquel Correa & Dionisio Ortiz (Spain),
Edward Nutting & Angela Cropley (UK: England and Wales) Peter Brown (UK: Northern Ireland), Annie McKee
& Malcolm M. Combe (UK: Scotland)
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Europe (CEE). Formal landownership is fragmented, many heirs own an undivided title, and
transaction costs relating to handling land exceed the land value. It also means that next step
in transferring land towards new generations can only result in more fragmentation as there
are no effective mechanism to break through this.

In contexts of ownership transformation of farms to new generations may result in
interdependencies between siblings, which may not be resolved in cases that market values
of the land (for example based on speculative values) exceed the incomes of the land.

Public protection of farmland

The protection of agricultural land by planning measures is in many rural areas limited. If urban
development of infrastructure development is considered to be necessary, agricultural land
can be taken. There are however differences in the ease by which this can take place. Relevant
is that a higher-level governance can oversee the local land use decisions. Compensation
payment for the take of agricultural land may have also a beneficial effect according to the
report from the Czech Republic.

Direct land policy instruments

Land consolidation, which currently exist in 21 Member States, has been an instrument that
helped to promote the modernization agenda of farming by creating a more efficient structure
of farms. In many areas it resulted also in agricultural production landscapes in which
traditional features were demolished. In a later stage land consolidation has been promoted
to take up a wider agenda of rural development, including biodiversity conservation, the reuse
of abandoned land and even extra allocation of land to young farmers (in Finland). As in many
land consolidation practices, it is established that a small percentage of the land may be
allocated to infrastructure, a comparative regulation to allocate land to starting farmers could
in principle be introduced in the system. In practice they may not work, even the current
broadening of the agenda beyond agricultural modernization, faced its limits as land
consolidation need support from the current landowners and ceding land to newcomers may
not in all cases work.

Pre-emption regulations, are in contexts where they exist, positively reviewed by the
reporters. So, this seems to be an interesting instrument to ascertain that land is being
redistributed to parties that support local development. For this it is needed to have clear local
development agenda with broad support. In many areas’ rural regeneration, including
providing access to land to new generations, is potentially an important element in such an
agenda to be used to base the pre-emption instrument.

Currently compulsory purchase is a treat to farmers facing development of infrastructure and
other artificial land uses. In theory, just as for the provision of affordable homes for starting
households, such an instrument may support land provision. However, just like the example
of housing shows, there is a large difference between legal potential and political support. In
most contexts, compulsory purchase is used for infrastructure only and broader uses have
been scaled back. In practice potential will be limited, unless there is broad political for the
public interest pursued and that this support extends to the taking of land from owners to
allocate them to the good cause.

RURALIZATION GRANT AGREEMENT N0 817642
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Land redistribution can be such a programme in which compulsory purchase is used to
reallocate land. The historical example of the Irish land reform shows that it may have
enduring effects. Programmes in Spain (Andalucia) and Portugal (Alentejo) have not made a
large difference. Land is still very unequal distributed. Such a programme is so not a guarantee
for success. It all starts with a shared feeling that land reform is very urgent and political
support to take action.

The land restitution processes in the CEE can also be seen as a land reform, but one which in
some member states has not been carefully planned and executed. Also, here the results, such
as many undivided owners for one parcel of land, can still be observed and have the potential
to structure land markets for the decades to come.

As part of the transition process, many new member states had specific arrangements for
acquiring land throughout the transition period. This transition period has ended; so according
to the European Commission these arrangements must be finalised. However, some of the
member states have re-enacted some of the regulations in a milder form. Although, these
regulations could be used to shield local communities and small farmers from powerful land
grabbers operating at an international level, the practice may be that especially national elite
players could acquire large land portfolio, without competition from other EU players. In some
of the CEE, surplus state-owned land has been allocated to the market using auctioning
mechanisms. Reporters note that the auctioning of land, has benefited the stronger players in
economic agriculture and not the ‘ordinary’ farmers in the villages. Here a large difference can
be seen between the Irish land reform in which current leaseholders could acquire ownership
of their land and later initiatives in which current locally embedded land users had, in practice,
no preferential position. Here a certain tension can be seen between the context of the single
market, which aims to break though localised networks to create a single European Economic
Area (EEA), which can be created by auctioning land to all agents active in the EEA, and
practices of localised farming communities, which may not be resilient to unfiltered market
forces. Moreover, new entrants in farming are not the players with the largest economic
power. Farming starts-ups may need an area shielded from harsh market climate to develop.

Indirect policy instruments

In some countries there are rules about who is entitled to hold land. In this way it can be
checked whether the land will be used to the benefit of the community. The alternative to
such a rule is to establish how the land can be used. However, rules often do not allow to
stringently prohibit many land uses, and selecting the ‘right’ owner or prohibiting the ‘wrong’
owners to access to than land, could be an option to ensure that land is put in the use that
promotes rural development.

The rules are not made in a way that certain land must be allocated to new generations,
certain areas are not allocated as to be used for starting farmers and only new entrants into
farming can apply for this. On the contrary, some of the instruments require previous
experience in farming, which may be a barrier to novel farmers. Important for generational
renewal of the farming profession is that these rules may exclude speculative landowners, or
people that aim to buy land for recreational purposes.

RURALIZATION GRANT AGREEMENT N0 817642
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It seems to be essential that these rules are coordinated with the rural visioning for the local
area and that they are not independent from those. It is about access to land to those that
aim to support the foreseen rural development.

Other relevant regulations may regard to taxation at farm succession. Rules that allow to
jointly operate a farm with a potential successor and to transfer the farm after a few years
without taxation, because the farm continues can be of importance for a smooth transition of
farming. It does however require a joint idea of the farm style that must be followed.

Taxation rules to ease farm succession can also work the other way around. The German
example of a low inheritance tax, which attracts people to buy land that do not aim to farm,
but to invest in an asset which can be succeeded to their heirs without them paying a large
sum of taxes. This extra demand seems not to be beneficial to new generations in farming and
shows that many financial benefits, like taxes, or grants, that are aimed to support
generational succession, may be incorporated in the land value; so current land becomes
more expensive. So, it only supports the current owning generations, but may provide an extra
barrier to new generations.

Financial instruments are currently popular at the level of EU agencies and are the way
preferred by the European Commission to support generational renewal under the CAP. There
are some examples of programmes that use financial instruments, which are therefore
interesting to pursue further.

RURALIZATION GRANT AGREEMENT N0 817642
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1 Introduction

1.1 The RURALIZATION project

The RURALIZATION project aims to look at ways to overcome rural decline issues that support
rural regeneration and generational renewal. The empirical focus of the project is to develop,
assess and disseminate novel instruments, strategies and policies that cater for rural
regeneration, in relation to the future dreams of rural youth, facilitating rural newcomers,
succession and new entrants into farming and by addressing the issue of access to land.
RURALIZATION will also carry out a trend analysis to uncover relevant trends for rural regions.
This knowledge base will culminate in generating effective policy tools, and through this
RURALIZATION aims to contribute to the development of a new rural frontier that provides
exciting opportunities to new rural generations for social and economic sustainability and to
realise their dreams in a rural context. Overall, RURALIZATION develops a novel perspective
for rural areas to trigger a process of ruralisation as a counterforce to urbanisation.

One of the main issues that new generations in rural areas face is to get access to land. A
survey on the needs of young farmers in the EU28 revealed that ‘land (...) is the most important
general need for the interviewed young farmers’ (Zondag et al., 2015, 56). Furthermore
studies indicated that current Common Agricultural Policy (CAP) is not always helpful to
achieve access to land for new generations, on the contrary: “The system of direct payments
under Pillar 1 of the CAP was frequently cited as directly contributing to either high land prices
or late retirement across Europe.” (Dwyer et al., 2019, 36). The case studies and analysis of
Dwyer et al. (2019) on generational renewal confirm these conclusions of earlier studies.
Dwyer et al. (2019) also indicate that in some member states, like France, legal and policy
arrangements, and, internationally, initiatives like the access to land network, have been
developed to address this issue. Access to land is so an important topic to develop new land
and policy arrangements as many current arrangements are insufficient or even
counterproductive.

In relation to access to land, the RURALIZATION project has four main lines of research and
innovation. Firstly, the projects studies legal and policy arrangements. This is done, both at a
general level for all EU member states, and more in depth for several legal and policy
arrangements. This report is on the general analysis in the EU member states based on a
guestionnaire. In a next phase, some specific legal and policy arrangements will be studied.
Secondly, the project analysis and develops innovative practices. Here both already existing
practices, developed by members of the Access-to-land-Network and others will be analysed,
and new innovative practices will be developed. Whereas legal and policy arrangements are
primarily the work of national and local authorities, these practices are aften led by NGOs and
other agencies that do not wait until the government comes with something decent, but take
the initiative, usually with local partners, to provide access to land. Thirdly, there is the issue
of land markets and land holdings. In many contexts, land markets seem not to be favourably
in providing access to land for new generations; this report analysis the developments of land
markets and land holdings to analyse the ways in which land markets may or may not cater
for access to land for new generations. Fourthly, and finally, focus group discussions will be
held to study whether the practices developed in the second part of this work package may
provide solutions in specific local contexts.

RURALIZATION GRANT AGREEMENT N0 817642
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The task has the objective to provide an overview of different legal and policy arrangements
that exist or are discussed to ensure access to land in all EU member states using a list of
guestions addressed to experts and stakeholders and we will analyse and discuss the way
these fit or can be fitted to the internal market. The outcomes have been discussed at an
online expert meeting on October 15" 20203 (see Appendix 2).

To provide this overview a list of questions has been developed (see Appendix 1). The list of
guestions focuses on arrangements that may promote or hinder access to land for new
generations and includes land-use planning, land market regulations, fiscal arrangements and
agricultural policy.

The questionnaire has been used to gather national reports in all EU Member States (including
the United Kingdom, which is represented by separate reports for England & Wales, Northern
Ireland and Scotland). In most Member States the reports have been written by the reporters
who have filled in the questionnaire themselves. In a few cases this has been done by
interviewing reporters and the responses have been noted by the member of the project team
performing the interview. In one case, Sweden, the report has been compiled by the project
team based on literature (Vitikainen, 2004; Backman, 2008; Zevenbergen et al., 2008;
Carstens, 2016; Slatmo, 2017; Grubbstrom and Eriksson, 2018; Wastfelt and Zhang, 2018;
Andersson and Larsson, 2019; Dackling, 2020; Persson, 2020; Ravna, 2020) as we did not find
a local expert who was willing and able to respond to the questionnaire. Many, but not all, of
the reporters selected, work at research organisations and have so a rather independent
position in the field.

This method has the benefit that people with local knowledge gather information and report
about it. However, many of the reporters have limitations in their knowledge. The prime
expertise of a reporter may, for example, be focused on a part of the questionnaire or they
may not know all details on all regions of the Member State on which they are reporting. So,
it is essential an expert opinion about the current state of affairs. In interpreting the outcomes,
these therefor cannot be considered as the whole and complete truth about legal and policy
arrangement on access to land in a specific Member State. After all, there are also matters
happening beyond the observation of the reporters. Providing extensive and complete
knowledge is also not the objective of this task, i.e., to provide a general overview of legal and
policy arrangements, and this is what all the reports provide (see Appendix). In some cases
(i.e., it covers 7 member states and is also selective in its analysis) a recent report of AEIAR
(2016) on the Status of Agricultural Land Market Regulation in Europe could be used to fill in
gaps. For Luxembourg, an extensive brochure, ‘Das Pachtrecht’ (ASTA, 2018), on land law and
some additional literature (Jacques, 2017; Wippel and Straub, 2017) have been used.

3 With presentations of: Evelin Jirgenson, Estonian University of Life Sciences, Estonia; Willem Bruil, Rijksuniversiteit
Groningen, Netherlands; Martin Hvarregaard Thorsge, Aarhus University, Denmark; Coline Perrin, INRAE, France; Anka
Lisec, University of Ljubljana, Slovenia and Lucia PalSova, Slovak University of Agriculture in Nitra, Slovakia. The
presenters of the expert meeting on land holdings and land market trends did also participate: Robert Levesque, AGTER,
France; Jason Loughrey, Teagasc, Ireland; Gianluca Brunori (joined later during meeting), University of Pisa, Italy (H2020
DESIRA Project); Mark Redman, Highclere Consulting, Romania (H2020 MOVING Project); Ferenc Buzas (with assistance
of Laszlo Posta), University of Debrecen, Hungary; Andreas Tietz, Thiinen Institute, Germany and Minko Georgiev (with
assistance of Dafinka Grozdanova), Agricultural University - Plovdiv, Bulgaria.
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In a next step more in depth analysis will be made about 8 specific arrangements. In the
discussion some potential arrangements are mentioned. Selection of the arrangements is a
step that will be taken after the finalisation of this report.

1.2 Report structure

This report will discuss the land tenure system (Section 2), the public protection of farmland
by regulations, such as spatial planning (section 3, Land policy tools and arrangements, both
direct (section 4) and indirect (section 5) in the land. Conclusions and potential next steps for
analysis are formulated in section 6.

Next to this report, there is an appendix with the national reports as delivered by the national
reporters and an appendix with the slides of the presentation of experts at the expert meeting.

RURALIZATION GRANT AGREEMENT N0 817642
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2 Land tenure system

2.1 Rent and ownership

In all countries ownership and rent do exists. The interpretations whether a certain tenure is
used ‘often’ or ‘sometimes’ may differ by perception of the reporter. The percentages of
rental land in the FADN database (FADN, 2020) is in a range between 19.1% in Ireland and
89.8% in Slovakia (Table 1). Note that FADN data excludes very small holdings, but usually the
farms that are supported by the EU Common Agricultural Policy (CAP) are represented.
Overall, there is a tendency that land becomes more rented. However, developments are
diverging between member states, for example, Portugal shows a large decrease of rental
areas and over the border in Spain there is a large growth (Table 1). The reporters note that
there are underlying differences in the division in the types of farms that rent or own. In many
member states in Central and Eastern Europe small holders own and large agricultural
companies rent. In other contexts, this may be reversed: large landowners versus small
tenants. There are also regional differences within Member States, such as, in France where
traditionally in the North leases were common and in the South ownership.
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Used Agricultural

area rented (%) Development

2008 2018 2008=100

Austria 29.0% 37.1% 128.2
Belgium 74.7% 71.2% 95.3
Bulgaria 86.0% 86.2% 100.3
Croatia n.a. 50.7% n.a.
Cyprus 67.3% 71.7% 106.6
Czech Republic 85.7% 74.4% 86.8
Denmark 28.7% 35.6% 124.3
Estonia 57.8% 64.3% 111.4
Finland 34.5% 38.2% 110.7
France 86.2% 82.5% 95.7
Germany 69.3% 65.6% 94.7
Greece 45.0% 55.3% 122.8
Hungary 67.0% 59.3% 88.6
Ireland 18.0% 19.1% 106.0
Italy 38.4% 54.7% 142.2
Latvia 44.6% 46.0% 103.0
Lithuania 57.1% 48.1% 84.2
Luxembourg 49.0% 53.8% 109.9
Malta 85.4% 79.7% 93.3
Netherlands 43.2% 39.2% 90.8
Poland 30.2% 28.1% 93.0
Portugal 31.3% 22.5% 72.1
Romania 42.7% 65.8% 154.3
Spain 33.4% 41.3% 123.5
Sweden 52.6% 56.3% 107.0
Slovakia 96.3% 89.8% 93.2
Slovenia 32.2% 33.7% 104.7
United Kingdom 41.3% 42.1% 101.9
EU 52.4% 54.9% 104.7

Produced by EUFADN Database 23/09/20

It is not always the case that a farm either rents or owns. Farms may also be based on a mix
of tenures. In the Netherlands, a farm has a long-term base, which is owned or a protected
lease, and may have some additional flexible leased land, based on short term leases, which
type of leases are legally not allowed to be used for the primary land of the farm. Although in
Luxembourg a majority of the land is currently rented, almost all home parcels of the farms
are in full ownership. So, renting land is extra and is used to extend the farm to keep up with
the ‘rat race’ of scale enlargement. A comparable situation can also be found in Sweden.
Retiring farmers stay living in the farmhouse and rent some of their land to neighbours
(Grubbstrom and Eriksson, 2018). These kinds of constructions may impact the access to land
for new generations. Farmers who take a step back do not allocate their spare lands to new
farmers, but the lands are used to consolidate existing farms. Legal constructions have been
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created to allow for such flexible leases, which provide less protection to the lessee, both in
term (it is temporary and missing the full package of protection, such as a pre-emption rights
if the land is sold) and in price. So, this may provide an extra incentive to the owner to lease
the land flexibly and not allocate it to new entrants, who may seek more legal certainty as a
foundation for a new farm and the investments that goes with it, and are not able to pay as
much as an ongoing farmer. Furthermore in a more urban context, the owners reserve in this
way the right to benefit from potential land use changes. Farmers are usually not able to pay
for this extra potential.

If land is rented, it can also be relevant to consider who the owner is. In Malta, most of the
land is owned by the government, which provides also a certain protection to tenants, as
governments have broader concerns than return on investment and may incorporate matters
of rural development in their decision making.

In Germany it is very difficult for newcomers to rent large areas for farming. However, some
smaller landholdings may not be attractive to large farms and here opportunities to start
exists. For this reason almost every newcomer in Germany chooses the form of community-
supported agriculture (CSA) to be able to establish as a smallholding, which is often owned by
the CSA organisation. Although CSA plays a minor role in German agriculture, it plays a major
role for new entrants as it provides an opportunity to get access to land. This is the same in
Luxembourg, where small CSA horticultural farms are about the only way for new entrants to
start a farm.

Specific reference can be made to traditional ownership-lease conditions in which large
farmers own and smaller farms lease. In Scotland this can be found.

This use of rent to consolidate farms has developed to a next level in many CEE member states.
Here reverse tenant relationships (Amblard and Colin, 2009) have developed. The owners are
small holders and renters are big agricultural enterprises who lease large areas of land. In
these cases, ownership is common for small farms and lease for large farms. In these cases,
most of the farms are in ownership, but most of the land is rented. These reverse tenure
relationships can be found in many areas in CEE, including Bulgaria, Estonia, Romania,
Slovakia.

More generally, it can be expected that if land that is rented out as economic good, it will be
captured by the economic most powerful agricultural actors in the region. In some contexts,
these are existing family farms that can grow a little by farming on some more land, in other
contexts, it involves the emergence of a different class of farming enterprises.
Notwithstanding these differences, a common feature is that new generations of farmers are
rarely in such an economic powerful position.

In Bulgaria, the reporter Georgiev notes that small owners living in the city may not been
interested in exploiting their properties. So even, leasing their land out, and going in the hassle
to contracts, collecting rents, is considered to be too large to it considering the small proceeds
to be expected. They also do not sell it. The perceived transaction costs are higher than the
potential income from sale or rent. This issue of mismatch between the value of the right for
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the (co-)owners and the transaction costs to act is leading in some contexts to stalemates for
which legal instruments do not have a sufficient answer yet.

2.2 Security for farmers leasing land

In relation to land law, a balance must be often struck between the right of the owners to
enjoy their possessions (which is a right based on article 1 protocol 1 of the European
Convention of Human Rights) and the rights of tenants. For example, in Malta legal cases have
been filed by private landowners who issued claims to get there land back from their tenants
and they won. As the European Convention of Human Rights provides a ‘common core’
(Schmid and Dinse, 2013) to property law in Europe, and the protection of possessions is one
of the principles, these kind of arguments can also play in other contexts.

This common core has not prevented that there are large differences between member states
regarding the legal position of the tenants. To complicate matters even further, within many
member states, there are different types of leases offering different regimes of legal
protection. For example, in France there are several alternative forms of occupation and lease
next to the ordinary leases, in the Netherlands, next to a ‘regular’ lease, which provides large
protection to the lessee, more flexible short-term and seasonal leases haven been introduced
providing a lot less protection, which are generally mend as being the lease on which a farm
is build, but a lease for some flexible extra land that may help to make an existing farm more
viable. In Sweden a comparable distinction between farm leases and side leases exist. These
internal differences in Member States makes it more complex to indicate what the position is
of a tenant in a current situation; as this can differ plot by plot.

To reduce this complexity, it can be said that there are in general three types of legal
protection of tenants, depending on specific lease arrangement.

First is the lease as a business contract closed by two parties. In this type, there is no role for
government to interfere in these private activities. So, there is freedom to end the contract,
as decided by the parties and there is freedom to set a price. The provisions of the lease are
key. In some cases, the government publishes reference prices, but these are for guidance
only.

In a second form the law provides weak protection to the lessee to recognise the specific
agricultural context. The underlying idea of this type is that agricultural land is a specific good,
which is in need of some extra regulation, but that this regulation is in need of a balanced
weighting of interests between landlord and tenant. Specific proceedings may indicate that
there are fixed terms of a lease and that leases must be noticed before a certain date and that
rental contracts are only to be ended outside the growing season. There can also be some
proceedings to limit the rent to be paid using specific mechanisms to ensure that the full
market price can be set by a low-threshold proceedings at a court or tribunal. Ideal typically
both landlord and tenant have access to these proceedings.

Third, are leases with a strong protection for the tenant. The underlying idea is that tenant-
farmers and their descendants are in need of security of tenure; they have a weak position
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and must be protected by government intervention against big capital and speculative market
operators. This comes with specific regulation on who are eligible to these leases, i.e., farmers
who cultivate the land themselves. In these contexts, landlords have few measures to end a
lease. Usually this is only possible if they aim to cultivate the land themselves, but there are
stringent tests to establish whether this is the case. The development of the price is regulated
in @ way that ensures the affordability of the lease for the tenant and there is the possibility
for heirs of the (family) farm to succeed the lease. Security of tenure is not limited to the
current generation, but also to the succeeding generations as long as they aim to continue
farming. If a landlord aims to sell the property, there is a pre-emption right or other
mechanism to ensure that the tenant can continue farming. In this way, the tenants do not
lose their farms if the land is sold to other farmers who are willing and able to cultivate the
land themselves. So, a tenure system that provides security of tenure is a complex system in
which a diversity of rights play each a role (Baysse-Lainé and Perrin, 2018).

Based on this division in three types, lease constructions in member states can be classified.
The most important types are indicated in Table 2 Protection of tenants. Note that actual legal
construction may deviate in details from the general description providing above, which is an
abstraction of the complex and often very detailed legal distances between, and sometimes
within, Member States. In practice, in some contexts there is a protection what is in between
week and strong protection. The security of tenure for a leaseholder is less that the full extent
described in the ideal type, i.e., the position of leaseholders in Germany or Luxembourg is less
strong than in France or the Netherlands. Literature on security of tenure indicates that next
to legal security also the trustworthiness of the wider institutional context must be taken into
account (Simbizi et al., 2014), which may help to classify situations beyond mere legal
protection.
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REPORT e

Netherlands
Poland

Portugal
Romania
Slovakia
Slovenia

Spain

Sweden

United Kingdom

X new tenancies

Member State Business contract Specific agricultural Security of tenure
context

Austria X

Belgium X

Bulgaria X

Croatia X

Cyprus X

Czech Republic X

Denmark X

Estonia X

Finland X

France X (most used form)

Germany X

Greece X

Hungary X

Ireland X

Italy X

Latvia X

Lithuania X

Luxembourg x (land) X (farms)

Malta x Private lease x Government lease
x Seasonal +

liberalised lease
X

X X X X X

(side lease)

x Regular lease

x (farm lease)

X pre 1984 tenancies

-England and Wales (1995 Act) under 1986 Act
-Northern Ireland X
x (older secure
x (limited duration tenancies and crofting
-Scotland tenancies) tenancies)
Count 7.5 12.2 8.3

Table 2 Protection of tenants (source: authors)

There are differences between the extent to which leased land can be transferred. For
example, in Malta leased land from the government is currently allowed to be transferred
‘horizontally’ to people outside the family. Specific conditions apply.

There are of course differences in degree of freedoms between these types between member
states. Certain specific issues are the following.
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In relation to transfer of leases to new generation protected leases providing security of
tenure often see to the transfer of lease to the next generation after the demise of the
leaseholder. However as, the report on Portugal indicated, the law may not state anything
about transfer of leases during the life of a leaseholder from a retiring generation to a next
one. This lack of retirement mechanism in such a context, may hinder rural regeneration as
new generations must wait until the demise of the previous generation before they can take
full responsibility in succeeding a farm. Considering current life expectancy of the population,
which in many EU member states exceed 80 years of age, new generations may be well in
their fifties before their parents pass away. Many of those would have found ways to live a
life independent from their parents, allowing to take decisions for themselves, long before
they have reached this age. In some countries it is allowed to anticipate on the demise by
subletting the farm to the next generation at retirement. Although from the next generations
standpoint this may not be an ideal solution, it may be workable depending on the context.

In Finland there are leaseholds that can be transferred to a third party without permission of
the landlord; there are also leases in which direct inheritance is possible of the landlord is
notified within 3 months after the tenant’s demise.

In France legal protection is strong, but it can be broken if landowners are willing to farm
themselves. Therefor they need to be authorised to cultivate the land. Considering the low
rent of farms, in average € 100 a hectare, and the amount of decoupled payments that can be
received from the EU, which usually exceed the rent, the opportunity costs related to the
continuation of the current lease situation are relatively low for the landowner; so this
authorisation decisions are essential to keep the current situation.

In the Netherlands next to the protected regular lease, more flexible leases have been
developed with weak protection. These have to be registered, otherwise they automatically
(whatever the parties have agreed on it is not relevant) have the form of a protected lease.
The so-called liberalised lease can only be used for land without a farm. There is also a specific
form of lease in designated areas in which nature is protected. Here the contract obligations
include respect for the ecological values of the area. The full protected leases are currently a
reminiscent of past transactions; these are rarely used for new transactions.

In relation to leasing there are also some specific arrangements in Germany to ensure that
protected leased land is used in the way it should be; in the sense that no unhealthy
accumulation of land occurs or, the other way, around that land holdings will be reduced
uneconomically. The regulations are, however, open for different interpretations (Booth,
2020), which hampers their application.

Especially in the specific agricultural leases with weak protection regimes a large variety exists,
because there are differences between farming practices in the EU. Regimes may have specific
lease terms and extension periods, such as in Austria or Slovenia, where the periods also
depend on the kind of cropland (vineyards, orchards, etc. have longer terms as it are
permanent crops, which fits to the principle of this form of protection based on the specific
conditions of agricultural production). In all cases both landlords and tenants can request
judicial review of the rent.
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Estonia makes a difference between a commercial lease (weak protection) and agricultural
lease (moderate protection). A commercial lease that extents more than 3 years automatically
is transferred into an agricultural lease.

On the Island of Ireland (both in Northern Ireland and in the Republic) protection of tenants is
very low. Tenancies appear to be for one of a few years of extra cropland only. This relates to
the Irish land reform (see section 4.5 Land redistribution). In England and Wales, the neoliberal
revolution has been strong in creating less protected, more business-like, tenancies. However,
older forms have survived and still exist, providing a complex system of different systems with
different levels of protection.

In the CEE, protection is usually at best weak. The introduction of market principles came in a
time that in other areas ideas of liberalisation were discussed and faced opposition. Here, the
protection was less necessary as many small farmers got full ownership. The market-based
leases have been used to accommodate the parties where they fit to: market based large
agricultural companies. On the one hand, these leases provide less protection, but on the
other hand, they provide more freedom to use the land as an enterprise as they are not
tailormade to relatively small family farms. These big farming enterprises won’t qualify as an
eligible tenant in a protected tenancy context.

In Scotland the practice of ‘contract farming’ has emerged; this is not even based on a lease,
but on the law of contract; so, it seems to go beyond the lease as business contract. Scotland
is a context with concentrated landownership: critics discuss the strong position of mighty
owners (Wightman, 2013, 1st ed. 2010). In some other contexts, such as the Netherlands,
these kind of contracts are defined in land law as a specific type of lease, which means in this
specific case that, if the contract is not registered, it will legally get the status of a protected
lease. However, parties who not register may not be willing to enforce their rights, but aim to
keep matters informal.

Scotland has also the right of crofting, which is a kind of protected leasehold for small holders
in specific crofting counties mainly on the highlands and islands. Crofters have, next to
individual land, often access to common grazing land. There is a Crofting Commission which
oversees how crofting duties and rights are respected. Crofts are succeeded through the
family, but, if this take place, the Crofting Commission has a role in ensuring that new crofters
take up the crofting tenancies. The reporter indicates that in 2018, 200 new farmers entered
crofting tenancies. Statistics show that croft farming is often parttime (11.7 hours a week) and
the revenues are about the national minimum wage per hour put in croft farming, suggesting
that an additional income is necessary. The crofts are generally located in remote regions,
which may have impact on the access to labour markets. Crofters are obliged to live within 32
kilometres of their croft and must farm there. So, crofts may stimulate that a rural population
will stay in remote areas and develop extra sources of income as moving involves losing this
tenure.

It must be noted that in some countries also other individual rights exist, next to lease and
ownership. Most notably are ground leases or, as in Roman Law, ‘emphyteusis’, which is, just
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as ownership and different from leases, a right in rem: it is a right that runs with the land,
which means that it is based on a deed, sealed by the notary or other official who is authorised
to do so, and which often must be registered at the cadastre. Usually it can be mortgaged,
which is impossible with an ordinary lease, and this may help to get access to capital. The
specific content of this right and the use of it differ by jurisdiction. For example, it exists in
Italy, but it is hardly used. In Malta some of the government leases are, actually rights of
emphyteusis (Lands Authority, 2020), providing legally a different position. In the Netherlands
an insurance company who has a large rural land portfolio offers the possibility to farmers to
transfer ownership for 70% of the full market value to them in exchange for an enduring
ground lease for 2.25% of the market value, yearly corrected for inflation; so this is a real yield
and no nominal yield (A.S.R. Real Estate, 2018). After 30 years the tenant has the right to buy
the land back for 85% of full market price. This construction provides farmers access to capital,
but it seems most appropriate for farmers without a successor. Long-term (at least 26 years)
ground leases are not constrained by normal leasehold protection and provide so contractual
freedom. The long-term provisions of the ground lease provide also some certainty to the
tenants, who usually transfer from full-ownership to this position. For the insurance company
their rural land portfolio has brought over about 80 years a yield of at least 4% a year, which
no other asset is able to provide In Dutch context rural land prices are high and urbanisation
pressures may result in that part of the portfolio receives a plus value from urbanisation. There
are however no other parties that have followed this road; other large financial institutions
have sold their rural land portfolios decades ago.

2.3 Informal rights

By nature, informal rights are not regulated and, in this way, informal rules and statistics are
not existing. Member states do not have adapted informal systems, but these have emerged
in many contexts. Although most of the reporters do not indicate that informal rights exist, it
can alternatively be said that informality exists everywhere to some degree. Here a distinction
must be made between, first, the situation in which, such as, the informal ‘gentlemen’s
agreement’ in England and Wales or land leased without an agreement in Poland, parties have
made a deal for which enforcement will not take place by the courts but shirking may have
impact on the respectability of the agent within the local community and, second, for cases
where ‘informality’ is used as a friendly synonym for ‘illegality’. In the latter case it is often
used in relation to the construction of buildings without permit (Calor and Alterman, 2017;
Chiodelli et al., 2020), including stables and other annexes, recreational homes, use of land
for other functions than the local land use plan defines and, in the EU-context, less to rights in
land, but squatting does exist.

Most of the reporters indicate that there are no informal rights. However, in some Member
States, such as in Romania, squatting is, as the reporters indicate, widely used in under-
privileged rural areas. This issue may in this way relate to the situation that small plots of land
may have many owners not living in the village and who do not take the effort to resolve the
situation. So, based on informal consent by one of the right holders (who has no full authority
to so without wider consent by the other owners), the land is informally put in use by local
actors. Literature on customary rights (Arko-Adjei, 2017) suggests that this may result in two
competing systems of ownership: 1. The formal legal one and 2. The informal one as is
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acknowledged by local actors. Although from a systemic point of view, this may make matters
much more complex, creating all kinds of issues in relation to security of tenure and
transaction costs, for new generations in farming, especially for those who have local
relational networks, this may be a way to access land.

2.4 Customary rights

In contrast to informal rights customary rights are recognised by courts. Next to pure
customary rights, these may include other rights that are reserved for others than landowners
or leasers. For example, in Teutonic laws, and especially in the Nordic area, there are often
limitations to ownership rights, such as the well-known ‘allemansratt’ in Sweden (but there
are comparable rights in other Nordic areas and in Slovenia, where there are rights to access
water areas, to recreate in forests and to pick forest fruits), which provides literally access to
land, except for the areas close to people’s home, to everybody. This access includes rights to
wild berry picking in forests (La Mela, 2014), which is an open resource to be used by all (and
which has been used for commercial berry-picking by hired workers), and a prohibition to
fence off golf courses as people have a right to have access to the land (Sandell and Fredman,
2010). Other well-known property rights may include rights to hunt, to herd or to fish. Conflicts
between these specific rights and territorial rights can often occur (O’Brien and Cretan, 2019).

In some other countries pre-civil code rights have survived or there are some country specific
rights, which may due their local contextuality be labelled as customary.

Example of survived older rights are the rights of Sami in reindeer herding, North of the
agricultural boundary, in the Nordic countries and the ‘commonty’ — a shared user right — in
Scotland, by which we come to the collective rights.

2.5 Collective rights

A difference can be made by collective land rights and individualised land rights, which are
held by collective entities. In the first case it is the property right itself that is collective.
Outside the agricultural sector an example is the ownership of common areas of an apartment
building, which in many jurisdictions is collective held by the association of owners of
apartments. In Sweden this is organised through cooperative ownership of the apartment
building. Apartment rights, which by its physical nature — various apartments share one
fundament, one roof, staircases and other common areas — have collective elements, do not
refer to agricultural land, although it is in many contexts not unimaginable to set one up to
manage a joint rural area. In this case land law, taking into account specific land conditions,
regulates the way transactions may take place. The above mentioned, allemansratt can also
be seen as a collective right, as is with comparative rights to public access of the countryside.

Specific collective rights are the common grazing rights that exist in Scotland for ‘crofters’ (a
specific Scottish land right defined by law). Other collective rights that are mentioned are the
Baldios in Portugal and the communal forests in Galicia, Spain (see also Caballero, 2015).
Relatively large is the extent of Agrarna skupnost (Agrarian Community) in Slovenia, as they
host nearly 4% of the territory; this an old form of collective ownership used in mountain
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communities, which can also be found at the other site of the Italian border (Michelutti and
Guaran, 2020), which border is, relative to the age of these rights, drawn rather recently.

The second case is that the land is not held by a natural person, but by an entity of legal
personality, such as, by example in the Czech Republic, an agricultural cooperative, a joint
stock cooperative or a limited liability company. In this case company law regulates the
decision making of the collective. There are no specific requirements to trade properties. It is
just one of the assets of an agent. In some countries, specific legal forms, such as in France,
are very common; these are institutionalised in rural areas, but usually the land is formerly
not collective, but the landholder is a unit of collective legal personality.

Agricultural cooperatives play a role in several member states. In Bulgaria there are, for
example, 450 agricultural cooperatives. Land owners may enter (with their lands) such a
cooperative to become a member. Legal forms of cooperatives differ. Community land
ownership has in many areas a form that it is about a right of a specific collective to hold an
ownership right.

There is a third form in which there is not one entity, having full authority to act, owning the
land, but there is undivided ownership, for example an undivided legacy. Especially in CEE this
has happened to a large scale in the situation that land was directly de-nationalised to former
owners, which mend in practice, often to their heirs as many decades have been passed
between nationalisation and de-nationalisation. In cases that these heirs have not sorted it
out, currently a few decades later, the heirs of these heirs hold these undivided rights. The
reporter Bandlerova, for example, notes that in Slovakia it is a ‘common phenomenon’ that
535 persons are registered in the Cadastre as owner of 1092 m2 arable land. In average there
are almost 12 co-owners per plot of land and 23 plots per owner in Slovakia.

In these contexts of co-ownership, these heirs are only jointly authorised to take important
legal actions with the land. Many of these heirs do not live locally anymore; so, it is no matter
of a simple village meeting. As it often concerns small land holdings with a low monetary value,
the transaction costs to take legal actions have been so high that, even after decades, the
undivided situation is enduring. Hence, the transfer of land to the previous generation has not
been completed. This makes that current new generations have difficulties to access this land.
For many parcels of land, nobody is authorised to transfer the land to them; all co-owners
have to authorize this jointly. In some of the countries, such as in Romania, steps have been
taken to resolve the ownership situation. However, the size of corruption in the country makes
it difficult to find a procedure by which these issues can be resolved in a fair and cost-effective
manner. This is a broader issue in the context of low quality of government. If matters are not
sorted out by unanimity an institution can be developed that can breach stalemates to make
an authoritative decision. In contexts where there is no trust in government and its impartially,
such procedures will not be developed easily as it may be misused as a golden position to
support close relations.
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2.6 Ability to keep land in the family

There are large differences in inheritance rights for lessees The inventory of lease systems
(Table 2 Protection of tenants) shows that security of tenure is the most important lease
system in Belgium, Finland, France, Germany, Italy, Luxembourg, Malta, the Netherlands,
Portugal, and the older tenancy forms in England & Wales and Scotland in the UK.. Also in
Sweden, ‘whole-farm lease rights are well-secured, which favours farming continuation’
(Wastfelt and Zhang, 2018, 456). In these areas, tenants can keep land in the family after the
demise of the previous generation. However, there are differences in the smoothness in which
in anticipation to the heritage, that is, between retirement and death, transfer of land can
take place. Furthermore, the fact that leases can stay in the family is good for succession, but
may make it more difficult to new entrants into farming, as is indicated in Flanders (Belgium),
where land leases come very rarely available for new entrants to farming.

Outside these countries, sometimes there are possibilities to transfer leases to next
generations, especially in the specific agricultural lease category, but this depends in the
willingness of the landlord to corporate with the generational transfer. In Estonia, the law
enables, for example the transfer of leases to next generations. In Austria transfer of leased
property is only permitted with consent of the owners.

In weakly protected systems generational transfer is not always relevant. If leases are short
term (as in Denmark or Ireland) it is not very relevant whether these can be transferred within
the family.

2.7 Land Fragmentation at Inheritance

Land fragmentation at inherence plays foremost a role in a situation in which natural persons
are owner. If land is hold by a company, shares will be transferred, but by transferring shares
in @ company, the land itself will not be fragmented. Moreover, in a company there are
established decision rules how shareholders can come to joint decisions. The organisational
costs are so, relatively to undivided ownership much lower.

Fragmentation can happen if more than one natural person inherits the property. However,
fragmentation is not always the outcome of this process. There are different outcomes to this.

First the land can itself be divided in different plots, each descendent one. The land will be
fragmented.

Second, the ownership can be divided, meaning that descendants have a shared, undivided
right of ownership, and must find a way to manage this or dissolve it. So, the holdership will
be fragmented over many co-owners. This is the situation that can be found in many countries
in CEE (as discussed in section 2.5).

Third, one descendent get the undivided property and must compensate the others for the
monetary value of their claims. There are different ways to finance this, for example to sell
the farm to a third party, to get a mortgage or to stay indebted to the siblings. Luckily for the
successor there is in many case a practice ‘that if siblings are bought out, the cost is less than
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the market price of the farm’ (Grubbstrom and Eriksson, 2018, 715). Also, a company can be
established in which siblings are shareholders in the farm, and the sibling running the farm is
so the (acting) director of the company.

Fourth, each descendant keeps a right to the property, but one descendant gets the usufruct
for his or her life, which means that the actual division is postponed. This last option is not
unusual for spouses of the descendent who can keep the farm, and which also postpones the
transfer of the farm to new generations.

Land fragmentation at inheritance is an issue in many contexts. In some areas, such as in
Scotland, with a concentrated patter of landownership fragmentation at inheritance is no
issue, and there are certain legal provisions that help to keep land in the family. In other areas
itis.

In Slovenia family farms between 5 and 100 hectares (and more, if forests or less fertile land
is included in the farm) are protected and cannot be subdivided. There are some exceptions,
such as, formation of new protected farms or the sale of building land to the local municipality.

In Spain there are regulations that define a minimum cultivation unit. Parcels may not be
divided below this size. The application of this rule differs by region.

In Malta, although there is a legal duty to use inherited leased land for agricultural purposes,
heirs use small inherited parcel for recreational purposes, which hinders access to land for
new generations aiming to farm. In other case inherited leased farmland is cultivated by
contractors (subletting is not allowed), which has the same effects on new generations. Which
also happen is that the inherited land is not used at all but abandoned. This shows that there
is a difference between legal obligations and enforcement. Without capacity to enforce
obligations a legal construction deteriorates over time.

In some of the states in the CEE, such as Bulgaria, land restitution benefitted the heirs of
former owners. In several countries, even decades after this, the fragmentation of
landholdings has not been resolved. In some cases, legislation have been enacted to allow that
owner holding a large enough minority share may still act on behalf of the other owners. In
Bulgaria for example, since 2018, an owner holding 25% of the undivided property may rent
the land out for a maximum of 10 years; the constitutionality of this innovation is still under
debate.

Reporters note that consolidation of farms into large landholdings make it difficult to enter
for new generations. Also, for existing small formers it is difficult to get access to extra land,
as is reported in Bulgaria, preventing that the gap between many small holders and a few big
holders is bridged by the emergence medium sized farms.

2.8 Conclusion and discussion

Both ownership and rent are common forms of tenure in the EU. Next to farms with 100%
rent or 100% owned land there are farms with a mixture of tenures.
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Most of the land is the EU is rented, but the security of tenure differs largely per tenure
system. Only in secured tenancy contexts, there is certainty that farm succession within the
family can take place. There are however issues in relation to timing of succession (possibility
to retire and transfer within the family without landlord’s consent).

There is no one-to-one relationship between type of tenure protection and share of rent or
ownership in agriculture. For tenants good protection is attractive as long as they aim to
continue farming within the parameters set by the protective system, but for owners flexibility
and higher prices, may be attractive. Although from other rental markets it is known that the
certainty of a stable rental income from reliable tenants may compensate for uncertainties
regarding finding a good tenant in a volatile market (Scanlon and Whitehead, 2011;
Westerheide, 2011). So, details matter.

Transfer between generations can also be an issue of fragmentation. This can result in
fragmentation of farms in smaller farms, but, most urgent is that the transfer of farms to the
current generations has not been resolved in many contexts, especially in CEE. Formal
landownership is fragmented and transaction costs relating to handling land exceed the land
value. It also means that next step in transferring land towards new generations can only result
in more fragmentation as there are no effective mechanism to break through this.

In contexts of ownership transformation of farms to new generations may result in

interdependencies between siblings, which may not be resolved in cases that market values
of the land (for example based on speculative values) exceed the incomes of the land.
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3 Public protection of farmland

3.1 The effectiveness of planning systems
In all Member States there are planning policies that aim to protect farmland, the level of the
governments that are responsible for this differ by member state.

What is the most striking is that in almost all of the countries the reporters indicate that
notwithstanding these policies, it is easy to transfer farmland in an urban development area.
Or more specifically formulated they answered ‘yes’ on the following question:

‘Is it easy for public or private entities (e.g. local governments, real estate developers,
etc.) to change farmland into an urban development area?’

So, although there is a large variety in planning policies and levels of government responsible
for them, the bottom line is that they do not have the effect that it is not easy to transfer land
to urban uses. Local authorities are in many cases willing to accommodate conversions of
farmland to other uses and ‘plain’ farmland with no other special protections is often (as is
noted in Germany) the most convenient land to take for urban development. In political
priorities for land use, farmland is in many context no top priority anymore. Affordable
housing, infrastructure and biodiversity areas have in many contexts a higher political priority
than farmland.

There is a variety of explanations why the authors indicate that it is easy to transfer agricultural
land to other uses.

¢ In Poland the transfer is a two-step approach. The reporters describe it as just
following some administrative procedures (step 1) to change the local Spatial
Development plan and (step 2) to pay compensation for the exclusion of land from
the agricultural land. This compensation is based on the agricultural quality of the
land and prices range from € 25 thousand to 125 thousand a hectare, which may not
be enough to stop profitable urban development near major urban centres, but may
encourage a certain economy in land take and may be an issue in regions with low
urban prices.

* Also, in Slovakia change of land use is described as following some administrative
steps.

¢ Following these administrative steps has been called ‘complex’ in the Luxembourg
case, but in the end the political priorities will prevail. Also in Slovenia decisions on
land use change are so complex process that there is no easy answer on the question
whether it is easy to transfer farmland to other uses.

Only in the following cases reporters indicate that it is not easy to transfer farmland to urban
development land:

¢ In the Czech Republic owners have to pay a fee to transfer land from agricultural to
urban land. In 2011 these fees have been increased sufficiently, which involved a ban

RURALIZATION GRANT AGREEMENT N0 817642



D6.2 LEGAL AND POLICY ARANGEMENTS IN 28 MEMBER STATES REPORT e

on speculative land take. So, here an adequate level of compensation brakes urban
development.

* In Greece it depends on the type of land.

¢ Inlreland ‘no’ has been indicated, but by its explanation it is clear that the ‘National
Planning Framework’ form 2018 acknowledges that the planning system has not
been sufficiently strong and coherent to prevent urban sprawl.

* Inthe Netherlands it depends on the province in which the land is located. Most
provinces have stringent policies not to allow development on certain locations; but
some provinces have a looser approach, for example regarding solar farms.

* Also, in Spain regional governments play a key role in the assessment whether land
can be transferred to urban uses. In the region of Catalonia, a recent law has been
introduced that take this seriously.

The issue of compensation payments is that there are large differences in urban values, and
so compensation needed between regions; furthermore compensation is often spatial blind
(it is about hectares and may so have a negative impact on the landscape quality if not
supported by planning instruments (Korthals Altes, 2009).

The strength of a regional government is that it has an outsider view of the local development
issues. Here, however, the regional political vision on the future of the rural area may be of
importance. In very dense urban areas regional authorities may be more strict to safe the few
rural areas in an inverted landscape — the situation in which there are islands or rural land
surrounded by a sea of urbanised areas (Tummers and Tummers-Zuurmond, 1997) —, than in
a more remote rural areas, in which the urban development may be seen as a contribution to
the much needed economic development of the area, the perception of scarcity of rural land
is not that strong, and regional authorities may welcome or even invite urban development at
the costs of local communities.

In some cases, reporters mention initiatives to tighten the current practices, such as, in
Ireland, where a novel National Planning Framework aims to achieve compact growth of urban
settlements or Malta. In Malta, the planning agency is currently tightening the regulations as
current regulations do not provide adequate protection in practice. Furthermore, if land is
owned by the government tenants lose their lease rights if development takes place, which is
so an incentive for the users not to develop the land.

The report on Luxembourg shows that extra emphasis on landscape protection may not
always result in a system that is beneficial for keeping the stock of farmland. In Luxembourg a
system of ecopoints is introduced in 2018, which involves that all transfers of green areas to
other functions must be compensated to match the ecopoints of the green areas affected. So
if an old forest is taken, a slightly larger new forest must be planted as a young forest has less
value (less ecopoints per hectare) than an old forest. If farmland is taken for a new road or
urban extension area, this can be compensated to transfer more farmland to a nature area (as
ecopoints can be gained by this process). So, this system operates as a multiplier for taking of
farmland as farmland is the main source of land to be used to compensate land use change by
ecopoints.
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3.2 Specific protection regimes

The picture relating to specific protection regimes for organic land is mixed. In many cases it
is not allowed to specially prescribe agroecological farming in local land use plans. In other, as
in Finland, the reporter indicates that it is in principle allowed, but it is not done as authorities
see this as a choice of the landholder.

In the Netherlands, planning is not allowed to directly interfere in agricultural uses. However,
locations close to Natura 2000 areas may be more confined to develop practices that may
harm biodiversity, which in practice may promote the use of organic farming, based on
planning provisions.

These protections based on Natura 2000 or national regimes as ‘Areas of Outstanding Natural
Beauty’ in the UK saves farmland from development, if it is located within these areas. The
Green Belts and Green Wedges designations in the UK provide extra protection to some
farmland close to urban areas.

As Natura 2000 is an EU policy in every member state it has impact and areas have special
protection, which may also impact the kind of farming that is feasible in and close to these
areas.

Although in many countries no specific designations for agroecological farming exists, there
are in many contexts, specific protections for high quality farmland, based on the quality of
the soil and comparable criteria:

* In Greece there is a protection for agricultural land with high productivity.

* In Luxembourg an attempt to protect farmland as farmers’ organisations did not
support it; the reporter indicates that farmers are landowners who may profit from
land use change.

¢ In Malta the designation ‘land of high agricultural importance’ provides little extra
protection above just the ‘land outside development zones’ basic protection

¢ In Poland compensation paid for better land is higher than for agricultural land of a
lower quality

* In Portugal a National Agricultural Reserve is designated for which there are extra
constraints for non-agricultural land use.

* In Slovakia agricultural land of the best quality is better protected than other land.
However, is there is no lower quality alternative these lands can also be taken for
other uses.

* In Slovenia, a novel classification of permanently protected agricultural land is being
prepared, to be selected based on criteria as soil quality, relief, water provision,
permanent crops, community factors. This will provide extra protection to a part of
the agricultural land stock.

e In Spain, in the region of Catalonia a novel law (3/209, June 17) must protect High
Agricultural Value Land’ better than was previously done.

* Also, in the UK there are systems that aims to preserve ‘best and most versatile’ soils;
however, this does not provide outright protection
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In many cases there is no legal protection, but there are financial incentives to compensate
farmers for agroecological measures. In many contexts these regulations are short term,
based on single seasons, which may not fit with the long-term effort to improve the soil fitting
to agroecological practices.

3.3 Conclusion and discussion

The protection of agricultural land by planning measures is in many rural areas limited. If urban
development of infrastructure development is considered to be necessary, agricultural land
can be taken. So, this depends on the political priorities. There are however differences in the
ease by which this can take place.

There are context in which financial compensation for the taking of farmland may limit land
take and prevent speculation; in other contexts loss of green area compensation may multiply
land take as farmland is used as location, raw material, for this compensation: new forests and
new biodiversity areas are created on farmland to compensate for the taking of farmland for
infrastructure or houses.

This is also shown by the differences in urban sprawl and sprawl of economic sites and

infrastructures, which differs highly per NUTS 3 region and which is analysed by the report
(D6.3) on land holdings and lard market trends, which is being compiled parallel to this report.
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4 Land policy tools with direct intervention

There are different instruments in the land market being used, land consolidation, pre-
emption rights, compulsory purchase, shielding markets from competition, land redistribution
and land banking.

4.1 Land consolidation

Land consolidation is an arrangement that can be found in 21 EU member states. It does not
exist currently in Croatia, Hungary, Ireland, Latvia, Malta, Romania and the UK. In many
member states, the system has been used to support processes of mechanization and
agricultural modernization. Currently, the use of land consolidation is in most of these
countries less than in the past. Many member states that used it often use it now only
sometimes or even rare.

There are some exceptions in which the instrument is still used widely. For example, in the
Czech Republic in 6250 municipalities, 2600 land consolidations have been finished, 1540 are
under way and 750 are planned. The practice is, however, that implementation depends on
the support of a strong investor. This is likely not to align with access to land for new
generations, which tend not to be such an investor

In France land consolidation is used sometimes. Although in most cases the process is used to
optimise existing farms there are two procedures that may be of relevance for access to land.
First, there is a procedure on Agricultural, Forestry and Environmental Land Planning, which
used a broader rural development agenda at the level of a municipality to reorganise lands.
This broadening of land consolidation beyond agricultural modernisation happened in many
land consolidation systems. Second, is that there a procedure to valorise abandoned land.
Land which has not been cultivated for at least 5 years can be allocated to farmers who are
going to cultivate the land.

In Denmark, land consolidation takes place voluntarily, its use varies per type of farm and
sector.

In Bulgaria land consolidation is used sometimes, mainly to re-arrange uncultivated lands
between land large holders. It, however, excludes small farms.

In Finland existing young farmers are eligible for additional land from the state in land
consolidations. This system does not provide access land to starting farmers, but supports
young farmers in the development of their farms.

Land consolidation is also used for other purposes than agriculture. In Estonia, for example, it

has been used to allocate land for the new Baltic high-speed railway and in many areas it is
also used for forestry (compare also Vitikainen, 2004).
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Luxembourg is an example of the use land consolidation for forest areas (Wippel and Straub,
2017). This takes place especially in the North, which is for Luxembourgish standards, less
affluent. The northern Eislek region has not only less fertile soils, but it is located outside the
daily urban system of the capital and forestry is a local source of employment. For regular
farming, land consolidation has used its appeal. It is considered to destroy landscape
characteristics. The issue is here also that the scattered lands of current farms are based on
short term rents, and that the home plots in ownership are better consolidated.

In the Netherlands, there have been large projects in which a large part (about half) of all rural
land has went through processes of land consolidation. A next step was that a wider agenda
than agriculture, including biodiversity, recreation and later also wind energy was served, in
which in some cases rationalisations of the past, such as the canalisation of streams, have
been revoked to create wetlands to retain water longer in the area. Landowners, including
farmers, must support land consolidation by a majority vote (of either the number of
landowners or the area of land) and this became an issue when a wider agenda than mere
agriculture production had to be served. Currently most activity is stopped, the number of
hectares that is exchanged through land consolidation deeds is very small, especially
compared to a decade ago. Legally land consolidation still exists. Most emphasis is now on
small scale voluntary bottom-up process of land exchanges, which is being facilitated through
some soft measures, such as no obligation to pay stamp duty over land exchanged by this
process.

This broader use of land consolidation, beyond agricultural modernization, can also be found
in Germany. It has more advantage to farm successors, which may have a better parcelled
farm, than to newcomers. Consolidated lands must allocated to previous owners and not to
outsiders to get entry to land.

In many contexts of land consolidation there is next to forced land consolidations, also a light
alternative supporting farmland exchanges. This may help to rearrange farmland between
owners, but does not provide access to land to new entrants.

In Poland land consolidation is used sometimes at the level larger local authority unties (the
counties); the main aim is to make more viable landholdings that are easier to farm.

In Portugal, land consolidation is known as ‘Emparcelamento Rural’ (compare Vitikainen,
2004), which has been used especially in the North and Central parts of the country, as in the
South, such as Alentejo, there are very large landholdings (Edwards, 2011).

In Slovakia a previous government intended to re-use the rarely used land consolidation
procedures, but it is uncertain whether the incoming government will continue this policy.

In Slovenia land consolidation is used to improve the agricultural production capacity. Here
also small owner-initiated land exchanges are supported.

In Spain land consolidation is used in the past, in combination with irrigation works, to
rationalise water distribution and agricultural plots. Currently it is used sometimes or even
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rarely. There is a recent (law of 2019) initiative in Valencia that defines common management
initiatives , intended to facilitate the processes of restructuring, rearranging and regrouping
of land holdings. These are mainly aimed at land in which fruit trees are cultivated, since land
parcels of this type of crops are usually small, so the benefits from consolidation are larger. It
is to early yet to evaluate this initiative and it is unclear yet whether it facilitates generational
renewal.

In Lithuania only voluntary land consolidation exists. It must be at least 100 hectares and 5
landowners participating in an area with an approved municipal plan. In principle there are
some options to support young farmers to acquire consolidate land. However, as it is a
voluntary measure it all depends on what the landowners prefer.

In Malta there is no land consolidation system, but there are currently discussions on the
national agricultural policy in which land consolidation is on the agenda. The current
fragmentation of the rural area, makes that different options are discussed. The issue must be
seen in relation to other issues in agricultural land in Malta, which include the small size of
plots and the fact that some people do not use agricultural land for agriculture anymore, but
for recreational purposes. So, a new legal system to fix these issues, including the access to
land for new generations, is a wish, but no reality yet.

In Hungary there is no system of land consolidation, there are debates on parcellation on
undivided common land, which is something else than land consolidation as that is primary
about the parcellation of individualised land.

Land consolidation is not used in the UK and Ireland. It must, however be noted, that In Ireland
there is a tax relief to consolidate farms. Although there is no land consolidation, there are
alternative measures; which is also available in some voluntary land consolidation
mechanisms elsewhere.

4.2 Pre-emption rights

Another intervention that exists is some context is a pre-emption right. In Finland
municipalities have one-month term to purchase land instead of the buyer based on the
conditions of the sale contract. This is especially taking place in rural areas which are zoned
for development to enable land assembly for development, i.e., prevent speculation instead
of construction.

In Germany also a right of first refusal exists, which is used relatively rarely; one of the reasons
may be that double land transfer tax must be paid during the exercise of this instrument;

which makes it an expensive way to acquire land.

In Latvia a land fund has a pre-emption right if agricultural land is sold. The fund started in
2015.

In France the SAFER has a pre-emption right if agricultural land is sold directly to someone
outside direct family succession (they have no rights if shares of company owning land are
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sold). If this right is being enacted the land must be sold within 5 years to the ‘best bidder’,
which is not necessarily the bidder who offers the highest price. Next to formal action the
SAFER can also operate as informal agent looking for a match between sellers and buyers.
Based on the report, there are some discussion on what the ‘best bidder’ is. There are specific
rules on board members in which the agricultural sector, local authorities and other
organisations are represented, and there are so in practice differences in the way that specific
forms of agriculture are considered to be beneficial for the local rural area and there are
debates on the choices made. Next to a pre-emption right, the SAFER have also a role in
proving transparency in the land market — SAFER must be notified on all rural transactions —,
a role they are not performing very well as they ‘sit’ on the data they get though legal
requirements: they do not provide the data or an anonymised analysis of the data open access
to anyone interested, but shield it as ‘their’ data from the public domain, which hampers
market transparency, but strengthens their own position.

The pre-emption right that exist in the Netherlands must be allocated by the authorities to a
specific area in which land use change will take place. It cannot be used for changes into
agricultural uses. Farmers may be confronted by it, if they are located in an area in which
urban development will take place. This is so no instrument that may provide access to land
for new generations.

Also, in Finland this instrument is used to prevent speculation in areas zoned for development
In Finland it is used very often

In Slovenia, some land policy instruments originated in communist times still exist, although
they have been made fitting to the new context. Land was not nationalised in Slovenia and
certain rules were introduced to ascertain the interests of the state. Currently there is a duty
to advertise openly any land sale 30 days before. A state agency has a pre-emption right and
must prioritise the following parties: (1) the co-owner, (2) adjacent farmers, (3) the
leaseholder, (4) another farmer, (5) an agricultural co-operative or a self-employed person
that needs the land to farm and (6) the National Farmland and Forest Fund. So new farmers
are (under 5) mentioned as potential beneficiaries. If none of these potential beneficiaries
reflect to the offer, the land may be sold by the owner to someone else. There are some
exceptions for spouses and, in some cases for co-owners. Final land users must timely come
forward to claim this right to be prioritised. According to the reporter (Lisec) the procedure is
generally accepted, but there is debate on the order of preference between the six groups
mentioned. For leasing a comparable procedure exist. The order of preference is here: (1) the
tenant, (2) the tenant or owner of adjacent land and (3) another farmer, co-operative or a self-
employed person that needs the land for farming or forestry. There are also separate pre-
emption rights for special protected areas, water management and defence, which measures
are not used very often. The National Farmland and Forest Fund, one of the potential
beneficiaries of a pre-emption right, uses its land portfolio to lease the land to enhance the
agriculture structure of an area. The reporter does not specifically mentions new farmers, but
as self-employed persons that need the land to farm are part of the land law’s priorities, it is
not unthinkable that this instrument could be used for this purpose.
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In Spain, there are pre-emption rights for farming tenants (a right of first refusal if an owner
aims to sell the land) and for neighbouring farmers (who can step in to the contract instead of
the buyer) if the land parcel offered is relatively small, that is less than twice the size of the
minimum cultivation unit (which is the minimum size of a farmland holding).

4.3 Compulsory Purchase

Compulsory purchase or expropriation is an instrument that can be used to take land to
promote the public interest. It is rarely mentioned by the reporters. One of the reasons may
be that in many context farmers are subject of compulsory purchase orders, for example, to
assembly land to build new infrastructure, such as motorways, high speed rails ways,
hydrological works or housing. In Ireland it is mentioned by the reporters, but the information
provided suggests that it is not used to provide, as matter of public interest, access to land to
new generations in farming. In relation to affordable housing to starting households such a
use of this instrument exists, but it has not been reported in relation to affordable farms for
starting farmers.

4.4 Shielding of markets and instruments after transition period

In the CEE during the transition period after accession to the EU land markets could be
shielded from access by non-nationals. Specific forms depended on specific deals the member
state have been made (EC, 2008; 2010; 2017b). Many of the countries aim to continue these
arrangements, but are facing EC enforcement measures (EC, 2017a).

An example is Hungary in which the policy has been changed from prohibiting non-nationals
to buy land to prohibiting non-locals to buy land. A preference for national actors is much
more critical in EU law, in which discrimination based on nationality is a red line, than for non-
local actors. The effect of an actor from 200 km away just within or just over the border is not
so different as they are both novel to the local community. By distinguishing between a local
actor and a non-local actor 200 km, it can be better indicated that it has an adverse impact on
the local community. Anyhow, market parties have been able to get around these measures,
already during the transition period, with ‘pocket contracts’: parties closed a deal and kept
the contract in their pockets. In the deal it was indicated that at moment the bans were lifted,
the transaction would be executed.

The anticipation on a change of rules is a more general phenomenon in land markets, that is,
land speculation takes place in areas which have formally a designation as rural land, but
which market actors expect that it may be transferred to building land. They may also
anticipate political changes, which reduces the power of a short-time political majority and
stresses the importance of wide societal consensus on the future of rural areas.

In Latvia also rules have been set. Land transactions over 10 hectares are to be evaluated by
a commission (currently about 4,000 transactions per year). Buyers of agricultural land must
perform economic activities in Latvia and they must indicate who the true beneficiaries are.
There is also a cap (of 2,000 hectare) on the area of agricultural land that a private or legal
person may acquire. Municipal policies apply on minimum plot-sizes. Initial results of this
policy are that land is bought more by real farmers than by investment companies.
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In Poland, the Act on the Formation of the Agricultural System (from2003) has been amended
after the transition period to block land acquisition for foreigners for a longer period, which is
critically reviewed by the EC. The law has been amended, to loosen restrictions a little (land
under 1 ha.is excluded), but is still in force for most of its parts. It restricts purchases of
farmland and sets specific powers, including a pre-emption right, to the State Centre for
Agricultural Support. In contrast to many other CEE member states, most land has not been
nationalised or collectivised in Poland during communist times. This involved that during the
communist era succession went on. Although land has been fragmented in some area in very
small or even narrow parcels, due to division at succession, the holdership is in generally clear
and undivided. This means that there are parties who are entitled to take actions with the
land. The Act limits consolidation of land in very large farms, which may help entrants. There
is one important signal that the instruments may work — at least it is no proof of the contrary
—: Poland has relative to other EU member states a young farming population.

Not in all member states in the CEE these kinds of provisions are as stringent. In Estonia
citizens of EEA and OECD member (note that neighbour Russia is no member of these
organisation) states can acquire agricultural land without restrictions, there are however
limitations to acquire forest land, i.e. people that buy over 10 hectare of forest land must have
been engaged in forest management of agricultural production in the preceding years. But
also, here no restriction, applies. Citizens of a third country (so no EEA or OECD, so for example
people with a Russian nationality) may get authorisation if they have been resident of Estonia
for 6 months prior to application or have been engaged in agricultural production or forest
management for at least a year. However, in many areas along the border with Russia, such
as the city of Narva or the rural municipality of Meeksi, non-EEA or Non-OECD citizens have
not the right to buy property. This has national security reasons. Russians may not infiltrate
the border lands.

Outside Central and Eastern Europe there are stringent rules on the acquisition of land by
outsiders at the Aland islands in Finland. This is based on a decision by the League of Nations
in 1921 and is accepted as established principle of international law by the European Union.
See also the report on land holdings and land markets of RURALIZATION. For the rest of Finland
entities outside the EEA, so also Russians, but not Norwegians must have permission from the
Ministry of Defence to purchase land. So, this is clearly a national security matter in a country
that shares a very long border with Russia.

4.5 Land redistribution

The largest redistribution effort taken place has been in many areas in CEE where land
captured by the state has been redistributed to former owners or their heirs. Formally this is
however no redistribution, but a return to an old situation. After due to the decades that past,
in practice many people with no rural activities became rural landowners and, alternatively,
some people active in rural areas, got less land in the case their ancestors had no privileged
position (Sabates-Wheeler, 2002). The outcomes were so not always helpful in promoting
rural development (Sabates-Wheeler, 2002).

RURALIZATION GRANT AGREEMENT N0 817642



@ D6.1 LEGAL AND POLICY ARRANGEMENTS IN 28 MEMBER STATES REPORT

Even longer ago, has been the Irish land reform which took place between the 1890s (so long
before the partition of the Island of Ireland in 1921) and the 1930s. During this time land has
been transferred from large landlords to tenant farmers using compulsory measures. The fact
that on the Island of Ireland the lowest levels of rented land can be found may relate to this
reform. Whereas in other member states protected leases were introduced to provide
security of tenure. In Ireland, the leaseholders got full ownership, making it unnecessary to
provide a protection regime for leaseholders and lease is only for flexible allocation of land.
This transfer to full ownership was not for free, but involved a specific system of loans to
finance it. This reform, of about a century ago has still a legacy effect on the current
agricultural structure on Ireland. It shows that legal and landholdings structures in land may
be resistant to many changes.

Land redistribution policies or the lack of land redistribution policies may have so an effect on
the situation of many next generations to come.

In Scotland such a redistribution of land did not take place and there are current debates and
some policy initiatives to provide land for local communities, such as a community right to buy
rural land and a crofting community right to buy for crofting and crofting related lands.

In Spain the land distribution in Andalucia (in which land was compulsory purchased form large
landholders and was supposed to benefit small landholders) closed down in 2011, but the
process of allocation of land through public auctioning benefited strong economic players and
did not achieve its aims to support small farmers. It did not work to the benefit of new entrants
in farming.

In the region of Alentejo in Portugal also a land redistribution process has been taken place
after the revolution of 1974; so mainly in the second half of the 1970s. Alentejo (see also the
report on Land holdings a land markets of the RURALIZATION project) has been an area with
large socio-economic differences based on a Latifundio system of rich landowners and poor
landless rural workers. This process has, as in Andalucia in Spain, not resulted in a major
breakthrough in social-economic relationships in this unequal area.

4.6 Land banking

In certain member states there are agents that acquire land to provide it to use it for the public
interest. Often holding land is part of a larger policy context and in the descriptions above it
has been mentioned as well.

In land consolidation, government owned properties may be part of the land exchanges and
to have a good position to achieve public aims, buying land just before the land consolidation
process commences is practice in some member states as the authorities may get in this way
exchange this land for land needed for, for example, biodiversity areas. As land consolidation
exchanges take place over larger scales, land in a distance, may still play a role in a land
consolidation programme as the Finnish example of a 40-km distance between two exchanged
properties shows.
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For infrastructure, biodiversity development, etc. access land may be bought by the
authorities who can develop a policy, that goes beyond selling it to the highest bidder, which
is found in most contexts described by the reporters, to dispose these lands in a way that other
policy aims are served.

In the CEE, in many member states not all land has been redistributed to original owners. For
example, in Hungary another system has been used and in some other countries areas owned
by former German populations were nationalised and not directly redistributed. Both Poland
and Hungary have specific privatisation and rural land policies.

Pre-emption rights result in ownership, for which policies are developed how to use acquired
land. For example, the SAFER in France have policies in which land can be banked for over the
normally required 5 years under specific conditions, which implies that the local authority
must explicitly has agreed to this.

In order to hold land in a land bank and to dispose land to new generations land must first be
acquired and the practices that do so are rather scarce in these days. There are only few
reports mentioning it

An example is Spain. In many regions land banks have been founded, such as, in Asturias,
Catalunya and Galicia. There are also subregional land banks at the level of NUTS 3 regions or
even below that, such as, in Matarrafia (Aragén), El Bierzo (Castilla y Ledn), Baix Camp and
Priorat (both Catalonia) and Ribera de Arriba (Asturias). There is a difference in maturity and
size of activities.

In Asturias the Regional Land Bank Commission is an established organisation (since 1993),
which own land based on different land portfolios owned by regional and state organisations
and which voluntarily measures to acquire lands. It is used a tool for the regional development
programme. It has also a programme that supports older farming in their retirement. For
allocating land there are 4 priorities: holders of adjacent plots, young farmer, recipient of
specific aid programmes to start-up or improve the farm and organic farming. So, this land
bank supports rural regeneration.

In Catalunya land banking or farmland is a novel development defined in a 2019 regional law.
The organisation is not an actual land bank — it does not own land — but it operates on lands
owned by others. It registers abandoned and ‘under used’ agricultural land and is allowed,
under certain conditions, to rent this land, on behalf of the owners, to farmers that make good
use of these lands. For owners it might be so beneficial to receive rent for underused lands.
So, they can register the land themselves voluntarily. For taking the land by the agency —
renting it out without approval of the owner —, the criteria for defining abandoned or ‘under
used’ land are still in development, but may include a yield that is below 50% of the average
in the area, ‘damaged’ lands and ‘bad practices’, including contribution to wildfire risk, no
farming or grazing activity for three consecutive years or no productive or conservation
activities for five years. The draft criteria are being criticized by stakeholders, such as, the
Catalan Association of Municipalities. The law does not stipulate rent levels and whether the
allocation of the land will benefit new generations of farmers is unclear. This depends on the
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details of arrangements. This may result in a system that allocates the land to the tenant that
pays the highest rent achievable in the market, as this will provide the least harm to the
property right of the owner and will, at the same time, ensure that the land will be used to a
full extent, by which the aims of the law, to activate abandoned and under-used lands, will be
achieved.

In the Netherlands, there used to be a national agency for the development of rural areas,
which also was in charge of land consolidation programmes and acquiring land for the
ecological main structure (comparable to the Natura 2000 programme but preceding it). It
also used to buy land close to land consolidation programmes and nature areas (as land bank)
in order to have exchange lands to smoothen processes by being able to offer farmers
alternatives to their current farms if the land was needed for other purposes. Also other
government agencies asked their support to smoothen processes of infrastructure
development, etc.. This organisation has been dissolved and activities, expert civil servants
and land portfolios have been decentralised to the 12 provinces, which are still active in the
field. However, also the financial means for this task (buying land is very expensive in the
Netherlands) have been reduced considerably, which means that these provincial
organisations have much less powers than this agency had in the past. However, they still have
some powers and expertise that can be used to execute land policies in rural areas.

4.7 Conclusion and discussion

Land consolidation, which currently exist in 21 Member States, has been an instrument that
helped to promote the modernization agenda of farming by creating a more efficient structure
of farms. In many areas it resulted also in agricultural production landscapes in which
traditional features were demolished. In a later stage land consolidation has been promoted
to take up a wider agenda of rural development, including biodiversity conservation, the reuse
of abandoned land and even extra allocation of land to young farmers (in Finland). As in many
land consolidation practices, it is established that a small percentage of the land may be
allocated to infrastructure, a comparative regulation to allocate land to starting farmers could
in principle be introduced in the system. In practice they may not work, even the current
broadening of the agenda beyond agricultural modernization, faced its limits as land
consolidation need support from the current landowners and ceding land to newcomers may
not in all cases work.

Pre-emption regulations, are in contexts where they exist, positively reviewed by the
reporters. So, this seems to be an interesting instrument to ascertain that land is being
redistributed to parties that support local development. For this it is needed to have clear local
development agenda with broad support. In many areas, rural regeneration, including
providing access to land to new generations, is potentially an important element in such an
agenda to be used to base the pre-emption instrument.

Currently compulsory purchase is a threat to farmers facing development of infrastructure
and other artificial land uses. In theory, just as for the provision of affordable homes for
starting households, such an instrument may support land provision. However, just like the
example of housing learns, there is a large difference between legal potential and political
support. In most context, compulsory purchase is used for infrastructure only and broader
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uses have been scaled back. In practice potential will be limited, unless there is broad political
for the publicinterest pursued and that this support extends to the taking of land from owners
to allocate them to the good cause.

Land redistribution can be such a programme in which compulsory purchase is used to
reallocate land. The historical example of the Irish land reform shows that it may have
enduring effects. Programmes in Spain (Andalucia) and Portugal (Alentejo) have not made a
large difference. Land is still very unequal distributed. Such a programme is so no guarantee
for success. It all starts with a shared feeling that land reform is very urgent and political
support to take action.

The land restitution processes in the CEE can also been seen as a land reform, but one which
in some member states has not been carefully planned and executed. Also, here the results,
such as many undivided owners for one parcel of land, can still be observed and have the
potential to structure land markets for the decades to come.

As part of the transition process, many new member states had specific arrangements for
acquiring land throughout the transition period. This transition period has ended; so according
to the European Commission these arrangements must be finalised. However, some of the
member states have re-enacted some of the regulations in a milder form. Although, these
regulations could be used to shield local communities and small farmers from powerful land
grabbers operating at an international level, the practice may be that especially national elite
players could acquire large land portfolio, without competition from other EU players. In some
of the CEE, surplus state-owned land has been allocated to the market using auctioning
mechanisms. Reporters note that the auctioning of land, has benefited the stronger players in
economic agriculture and not the ‘ordinary’ farmers in the villages. Here a large difference can
be seen between the Irish land reform in which current leaseholders could acquire ownership
of their land and later initiatives in which current locally embedded land users had, in practice,
no preferential position. Here a certain tension can be seen between the context of the single
market, which aims to break though localised networks to create a single European Economic
Area (EEA), which can be created by auctioning land to all agents active in the EEA, and
practices of localised farming communities, which may not be resilient to unfiltered market
forces. Moreover, new entrants in farming are not the players with the largest economic
power. Farming starts-ups may need an area shielded from harsh market climate to develop.
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5 Land policy tools with indirect intervention

Here we will make a distinction between regulation about who can hold the land, specific
mechanisms how succession can take place without payments of taxes, and policy instruments
as grants, taxation and financial instruments (soft loans, guarantees and participations).

5.1 Regulations of the farming profession and landholdings

Next to regulations of land there are also regulations of landholders, i.e., professional
requirements for farmers. There are large differences in traditions between member states,
in the way professional requirements play a role over all sectors of the economy (Capuano
and Migali, 2017). In some member states there are only few professions, like medical doctors,
the notary and solicitors representing people in court, for which a professional requirement
are necessary to be allowed to be active in this profession. In some cases, using a certain
professional designation, such as ‘architect’, is protected, but everybody is allowed to perform
the work, in this case to design a house to be reviewed by the authorities before issuing a
construction permit (Visscher and Meijer, 2008). In other member states, there is a wide
system of professional requirements for a lot of professions in which in other member states
there are no restrictions to access it. At the level of the EU, the mutual recognition of
professional qualifications is an important element in developing the labour market mobility
in the EU (Capuano and Migali, 2017), which is complicated by the heterogeneity of
requirements.

In some member states these requirements reach out into the profession of being a farmer
and there are systems to assess whether someone is capable enough to be allowed to farm.
In addition to this there are regulations that only people with such a professional recognition
are allowed to hold the farmland.

In France such a system exists and there is a departmental commission that must authorise
people to receive the status as farmer. In relation to access to land for new generations this
may on the one hand, work out positively, only real farmers can hold land that must be used
for farming, so people qualified as farmer have access to land, on the other hand, this may be
a barrier to new entrants to farming and others who cannot show formal qualifications. These
have an extra barrier to access the land. Especially if the style of farming of the proposed
farmer is different from the status quo as defended by such a commission this may be an issue.
New farmers may have other qualities than traditional farmers that can make the farm a
success.

This is different from the German context in which, in the use of the right of first refusal, the
intention of the buyer, is more important than the qualifications.

5.2 Land holders, tax and succession
In several member states there are mechanisms in which farmers can enter into partnerships.
This is also used for succession reasons. A successor, which does not have to be a family
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member, but can also be an outsider, can become partner in the farm. Such partnerships do
not have to involve that a company with legal personality is formed, but it can be a partnership
without legal personality in which the partners themselves own jointly the farm. After a while
of co-operating the older partner retires (is bought out by the new one) and the farm
succession is complete. Such a continuation of the farm, with a gradual transition may be
easier if taxation rules facilitate this, which they often do, and transaction costs are not
excessive.

Partnership is a farm may in some cases, such as in France, also be an option to avoid inference
by instruments that aim to control land sales. SAFER does not have a pre-emption right on
partial sales of a farm and development of partnership (in group holdings) may so be a way to
stay out of the reach of these policy tools.

In the Netherlands such a partnership (based on a deed) must exist over 3 years to allow for
tax benefits, i.e. taxation will be postponed until someone decides to stop farming or not to
use the partnership construct to organise succession. So, it may take multiple generations
before taxation takes place.

In Ireland there is a Land Mobility Service that facilitates finding potential partners. It is
essential of course that outgoing and ingoing partners have enough common ground in the
proposed style of farming. It is a way to sustain continuity based on consensus between
partners.

5.3 Grants

The reporters hardly mention grants. This may be due to the fact that in the CAP, this kind of
support is largely regulated at EU level and instruments must stay within the framework
developed by the EU. In the new CAP, generational renewal is one of the pillars of the
programme. In the new CAP, bottom-up programmes play a large role in allocating the funds.
However, it is currently too early to discuss the outcomes of this process as plans are still in
development. However, the programmes may put a larger emphasis on financial instruments
rather than on grants.

5.4 Tax

Taxation can be a powerful instrument; as many people do not like to pay taxes and consider
taxes as a complex issue, they hire (expensive) tax specialists whose added value lies in that
they make their clients pay less taxes. So, they will advise to use tax benefits. In some member
states, such as Luxembourg and the Netherlands, the result is that farmers hardly pay any
taxes.

In Germany it is noted that inheritance tax results in that land is sold to wealthy outsiders, as
inheritance tax on agricultural and forest assets is low. So, people buy land to avoid paying
inheritance tax. This extra demand from non-agricultural actors may so be not beneficial to
access to land. So, instruments that seem to be beneficial to generational renewal in rural
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areas — beneficial tax conditions at succession —, may attract rent-seeking people that do not
like to pay taxes, and which may so have, at least partially, an adverse effect.

Also other member states have tax benefits for the succession of family farms. In Spain, the
transaction costs relief may also be used by new farmers outside the family providing they do
not alienate the land acquired in the next 5 years.

In several Member States, including Germany and the Netherlands extra income from
agricultural land sales for urban development purposes, is a base for income tax. Income tax
can be substantial, especially as land values for potential urban land can be high. The payment
of the tax can be avoided by reinvestment of the profits in agricultural land. Both in Germany
and the Netherlands this has a large impact on the demand for land. Buyers facing the
prospect to pay income tax, if they do not manage to buy land within a certain time, can afford
to pay more for the land than others, such as farmer that aim to start farming. There is few
land mobility in both countries. Few lands are available on the market. In areas close to
development locations, in practice almost buyers need to pay more than normal agricultural
revenues would allow, which is a disadvantage for new generations in farming if they do not
have these extra funds.

The issue of tax measures is that the amount of land is finite. So, a very considerable part of
all tax measures that may ease dealings with land is being incorporated in the price of land.
For example, a tax relief (as in Spain), may cause a higher price of the land. Most of the tax
measures are not directed towards new generations in farming. They do not pay much taxes
yet. So, in general these tax measures are not helpful as they contribute to higher prices for
the land and provide others than the new generations incentives to buy it.

InIreland, there is a tax relief for long-term leases. Note that Ireland has the lowest percentage
of leased land in the EU, and that the right is tailormade to short term contracts as during the
land reform of about a century ago, large portfolios of large landowners have been
redistributed (in ownership) to their leaseholders. The policy to provide a tax incentive (up to
a € 40,000 of income) to long term leases (which have a price of about 2% of the full market
value of the land) seems to be a success in promoting that owners allocate land to acting
farmers.

5.5 Financial instruments
Soft loans, guarantees and participation are financial instruments that are often used and are
promoted by the EU in the new CAP, but also in regional policy (Wishlade et al., 2019).

Soft loans

In Hungary soft loans are provided in a land for farmers programme. Buyers of state land can
get a loan from the OTP Bank, which is secured by a repurchase right of the Hungarian State.
In theory this could be an interesting opportunity for new entrants to farming providing both
access to land and access to capital. However, the reporters consider this a new ‘theoretical’
opportunity, which can be based on studies that indicate that much former state land is being

RURALIZATION GRANT AGREEMENT N0 817642



D6.2 LEGAL AND POLICY ARANGEMENTS IN 28 MEMBER STATES REPORT @

acquired and consolidated to large landholdings by actors in the relational network of the
government.

In Latvia there is a land lending loan programme (since 2012) targeting land acquisition by
small and medium-sized farms. The total amount of loans provided is about € 100million,
which may (considering land prices in Latvia) be instrumental to buy about 50,000 hectares of
land

Poland is a country which makes good use of financial instruments for regional policy, for
which there is a very fine-grained regionalised infrastructure of programme managers
(Wishlade et al., 2019). It usually works that banks or financial intermediaries of economic
agents can offer directly the financial instrument supported by government funding and can
compare it to regular loans. These agents can also coordinate the necessary paper work,
making it easy for small enterprises to use the instruments. Also, in relation to the acquisition
of rural land Poland makes use of financial instruments. In Poland there are two programmes
of loans supporting farmers and young farmers to purchase farmland. The conditions of the
loans are so attractive that part (up to 40% of the loan value) of the loans may be considered
as a grant. The conditions see that the farmer must continue farming, which is so helping
farmers to get access to land.

Guarantees

In the Netherlands subordinated loans to acquire a farm can be guaranteed by a government
programme implemented in 2019. So, this instrument is especially made to support new
generations. As the instrument is just introduced it is not clear yet whether it works well. In
the Netherlands land mobility is low and land is very expensive. So, a subordinated guaranteed
loan may help, but it still is quite an investment to start a farm, even if it is transferred within
the family as siblings have all a right to their share of the legacy.

In Spain, there is a national public guaranteeing scheme for any type of agrarian and rural
activity since 1988. The size of the guaranties (maximum of 250.000 € for individuals, and
400.000 € for companies) fits to small and medium enterprises and can also be relevant for
new generations of farmers. Nearly 30% of the guarantees are used to acquire land. So, it is
an important instrument to get access to land. The organisation is currently considering a
specific guarantees scheme for young farmers, because usually their financial position is
weaker (in terms of capacity to assume risk), especially if they are new entrants to farming.
This development could be positive for access to land, but it also indicates that current
conditions (the tool that exists) may be too hard to comply to for many new entrants.

Participations

The reporters do not mention government programmes in which specific government
supported agencies participate in farms of new entrants. This is probably due to the different
nature between starting a farm and starting a start-up promoting a novel product for which
participations are often used. Due to the connection to the land, there is no prospect of
upscaling in the way as with developing innovative products that can be produced in many
workshops all over the world. Participation like measures are, however, also used to support
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starters in affordable housing, if they aim to become home-owner. So, it is not impossible to
tailormade such an instrument to a different context.

5.6 Conclusion and discussion

In some countries there are rules about who is entitled to hold land. In this way it can be
checked whether the land will be used to the benefit of the community. The alternative to
such a rule is to establish how the land can be used. However, rules often do not allow to
stringently prohibit many land uses, and selecting the ‘right’ owner or prohibiting the ‘wrong’
owners to access the land could be an option to ensure that land is put in the use that
promotes rural development.

The rules are not made in a way that certain land must be allocated to new generations,
certain areas are not allocated as to be used for starting farmers and only new entrants into
farming can apply for this. On the contrary, some of the instruments require previous
experience in farming, which may be a barrier to novel farmers. Important is that these rules
may get out speculative landowners, or people that aim to buy land for recreational purposes.

It seems to be essential that these rules are coordinated with the rural visioning for the local
area and are not independent from those. It is about access to land to those that aim to
support the foreseen rural development.

Other relevant regulations may regard to taxation at farm succession. Rules that allow to
jointly operate a farm with a potential successor and to transfer the farm after a few years
without taxation, because the farm continues can be of importance for a smooth transition of
farming. It does however require a joint idea of the farm style that must be followed.

Taxation rules to ease farm succession can also work the other way around. The German
example of a low inheritance tax, attracts people to buy land that do not aim to farm, but to
invest in an asset which can be succeeded to heirs without them paying a large sum of taxes.
This extra demand seems not to be beneficial to new generations in farming and shows that
many financial benefits, like taxes, or grants, that are aimed to support generational
succession, may be incorporated in the land value. So, it only supports the current owning
generations, but provide an extra barrier to new generations.

Financial instruments are currently popular at the level of EU agencies and are the way
preferred by the European Commission to support generational renewal under the CAP. There
is some example of programmes that use financial instruments, which is so interesting to
pursue further.
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6 Overall discussion and conclusions

6.1 Conclusion

Unlike for the agenda for modernisation of farmland, for which most of the EU Member States
have had land consolidation instrument, there is no successfully dispersed legal and policy
arrangement to provide access to land for new generations.

In several member states there are relatively small initiatives that may support new entrants
or farm succession, but most of these instruments have another prime aim and may not result
in beneficial result in all cases.

Some of the instruments that seem to be beneficial, may also have adverse effects. An
example is a reduction of inheritance tax for farmland to ease farm succession, which results
in that other people put their assets in farmland to evade taxation.

So, there is a need for the development of novel legal; and policy arrangements that may fill
this gap. More in depth analysis of the way how a variety of legal and policy arrangements
may or may not promote the access to land for new generations may help to bring this
forward. For this aims it is essential to acknowledge that, although most farm land in the EU
is rented, there are large differences in the kind of tenure that this rent offers, which means
that solutions that may work in different context may not work in another context.

6.2 Next steps

In a next step of this research 8 legal and policy arrangements will be studied more in depth.
The following arrangements seem to be relevant to study. A final selection will be made in a
later stage.

Urban land take is generally be seen as a one directional movement from rural land to urban
land and there is no way back. There are, however some policy arrangements emerging to
open sealed soils and to re-use these for green functions, including agriculture. One of these
initiatives is the programme ‘Flanders breaks out’ (Vlaanderen breekt uit) in Belgium. Due to
urban sprawl, soil sealing has been spread widely in Flanders, also outside the urban centres.
In an experimental policy, in which a farmers’ organisation is participating, different locations
are selected to return urban areas to green functions. One of the reasons to do so — and a
source of government funding by a programme to combat drought —, is that it has hydrological
benefits if rainwater can infiltrate in the soil. The question is whether this is also a feasible
solution to provide access to land to new generations.

Many public authorities own land, which, at a certain moment, they do not need any more for
its original purpose, and it is sold. In order to meet EU regulations regarding state aid,
measures are set-up to ensure that in a transparent process best prices are being received for
the land. However, in many cases this is done without considering broader policy aims.
Although the land may not serve the original purposes, it may serve other aims as formulated
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by public authorities. Often selling agencies are not the organisations that are responsible for
these aims, but aim to get a good price for the land they sell. In many contexts, such as in
Flanders, Belgium, debate is going on regarding more intelligent ways to use public land as
land bank for realizing public aims, including providing land for new generations of farmers.
This comes with issues of value — the proceeds of the land may be less than the highest price
in the market —- but it may limit transaction costs if land already owned is used. There are
some initiatives to change this, which can be studied in a next phase.

In France the following three arrangements seems to be relevant to consider. First, there is a
programme to renew the land planning policy by integrating health, environmental and
agroecological transition at a local level. Territorial Food Plans (TFP) are territorial policies
implemented in France from 2014 to promote territorialized food systems and short food
supply chains. These territorial food plans are structured, first, at municipal or regional level,
second, based on a shared diagnosis of agriculture and food in the territory between the
stakeholders concerned; third on a quality objective in terms of ethics, environment, health,
nutrition, etc., and, fourth, on its interconnectedness. This local management allows
concerted action between political stakeholders and local food production system actors, thus
enable them to produce a coordinated land policy. TFPs promote arbitration in favour of
agricultural land preservation, particularly against urbanization and suburbanization, by
protecting land with high agricultural potential in urban planning documents or by creating
Protected Agricultural Zones (PAZ). TFPs also encourage small farms establishment and
agroecological agriculture development by offering small and accessible agricultural areas.
This is potentially very relevant for access to land. Between 2014 and 2019, 150 PAZ projects
were created in France and the state aims to validate 500 of them by the end of 2020

Second are the SAFER (Societé d’aménagement foncier et d’etablissement Rural land
development and settlement society) land agencies as mechanisms of land regulation that can
help generational renewal and rural regenerations. In practice the SAFER do not always
function optimally, for a variety of reasons. We would in this case look at a variety of
missions/functions of the SAFER relevant to these issues: mission to prioritise new farmers
and organic agriculture, "land carrying" capacity of the Safer (which can help correct market
issues and give access to new entrants) and the land observatory function of the SAFER.

Third, may be a study of the Departmental Agricultural Orientation Commissions (CDOA),
which are an essential instrument of the French land regulation policy. The CDOA is a body
that depends on the services of the Prefecture, made up of representatives of farmers and
decentralised state services. It gives advisory opinions on farm installations, the authorisation
to use rented land, the expansion of farms -- opinions which are supposed to prioritise the
installation of young people (but the reality is often more complex).

The ‘Property Transfer Act’ (Grundstiicksverkehrsgesetz (GrdstVG)) in Germany contains the
basis of the legal regulations, in particular the procedure for agricultural and forestry property
management at the federal level in Germany. In the course of the reform of federalism in
2006, legislative competence for land transactions and agricultural tenancy was no longer
allocated to the federal government, but was transferred to the federal states (Bundeslénder).
So far, however, only the federal state of Baden-Wiirttemberg has made use of it - with the
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Agricultural Structure Improvement Act (Agrarstrukturverbesserungsgesetz) in 2010, while
other federal states have not yet been able to adapt this law. There are many factors behind
this, e.g. complex interests between policymakers, planners, interest groups and farmers'
associations and so on. Some federal states have failed with the draft legislation. This tension
between the interests of the federal government and the federal states as well as regional and
regional interest groups will be investigated in the in-depth interviews, e.g. political actors
who participated in the drafting of the legislation, farmers' associations, regional associations,
NGOs, researchers. The interviews could focus on which actors pursue which interests.

In Hungary, land privatization has gone through three stages. Fist stage was that, since 1992,
privatisation has led to a very strong concentration of land use and land ownership, one of the
highest in Europe, which is still the main factor influencing rural development and
opportunities. Second stage is that in 2015-2016, when all the land still owned by the state
was auctioned (380,000 hectares). All arable land in Hungary is 4.7 million hectares; so, this
has been a large operation. And third stage is the regulation of the approximately 900,000
hectares of undivided common property. Politics tends to consider the issue of land property
as the most important dimension of rural development in Hungary, although this is not fully
justified. The question is whether next to the large concentration of land ownership that
happened in the first stage deviations can be found which may provide more access to land
for new generations or that there is generally a continuity of land privatisation towards large
landholdings over all three stages.

In the Netherlands there is a practice of voluntary land exchange. This is the light alternative
to the former large-scale land consolidation programmes that have been used, in a first stage,
to reshape rural land into agricultural production spaces and, in a second stage, to bring
biodiversity values back in the landscape. The long duration of these programmes and the
guestionable support for the programmes by the landowners have made in practice an end to
the large-scale programmes. What is left are small voluntary exchanges (about 5,000 hectare
a year), which are supported by the government by lowering the transaction costs by fiscal
measures and land exchange bureaus. These exchanges are not only relevant for fiscal
purposes (no stamp duty has to be paid), but are also have potential to break through the
stagnation of the Dutch rural land market in which the land mobility is very low, meaning that
hardly any land becomes available and it is for new generations very complex to get access to
land.

The Act from 11.04.2003 on the Formation of Agricultural System with further amendments in
Poland. This Act forms the basis of the farmland management system in Poland, and as such
it has a very significant impact on access to land. There are ongoing discussions on the
effectiveness and efficiency of that arrangement, and it has been modified twice (a significant
change in 2016 and some minor changes in 2019). Given the importance of, and ongoing
discussion on, this arrangement, it seems to be the most interesting case for an in-depth study.
One interesting aspect of this Act is the role of the State Centre for Agricultural Support, a
national agency created in 2017, which is responsible for i.e. the decision on the possibility of
purchasing farmland in cases other than those directly listed in the Act. The generally available
data do not indicate how these decisions are taken, what percentage of such applications are
successful, or what the success factors of such applications are. The interviews performed in
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could definitely shed more light on these issues and on the political will and corresponding
implications of the Act (which could be better understood thanks to the interviews and
content analysis methods).

The national Law no. 17/2014 on the sale of agricultural land in the country in Romania. This
law came in force after a long debate in the Parliament and Government during Romania's
moratorium on agricultural land sales after joining the EU. Law 17/2014 is pivotal in the
Romanian land market and access to land debate. Just several months earlier this year, this
Law was amended bringing several new provisions highly relevant for our debate. Thus, in a
centralized decision-making system like Romania's it would be very important to research the
current and future impact of this Law.
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1 Introduction

This appendix provides the national reports and the questionnaire used. Minimal editing has
been applied to these reports, which means that empty tables and questions that are not to
be answered by the reporter (‘if no, go to...”) have been erased. In this way the appendix

could be shortened a little without losing any information as the full, empty, questionnaire is

also included.
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2 Austria, reporter Gottfried Holzer
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PART 1: Land tenure system

The concept of ‘land tenure’ is used for the way land is ‘held’ in the country. With regard to access to
farmland, we like some short information about some specific issues in the country, that might
influence access to land.

1A: In which way farmland is used by farmers in the country

Preliminary remark: In the following | will not talk about possession, but about ownership or lease,
because according to the Austrian legal system the tenant is also the (legal) possessor!

1) Is land often owned by the farmer? (yes, sometimes, rare, no?)

Answer: “According to the available statistical data (Griiner Bericht), 63% of the utilised agricultural
area was cultivated by owners and 37% by tenants in 2012.”

2) Is land often rented (or leased) by the farmer? (yes, sometimes, rare, no)

Answer: “The distribution of owned and leased land is divers in Austria, it depends on the type of crop
(arable land, grassland, special crops) and the federal state (see Holzer/Jilch/Wilfinger, Pachten und
Verpachten in Osterreich, 4th edition, 2013, 15 ff.). As a result of the structural development in
agriculture the trend moves towards a constant increase in the proportion of leased land, because
when a farm is closed down for lack of a successor, the lease of the land is preferred to sale.”

3) Are other types of individual farmland tenure used? (yes, no)

Answer: “Other types of individual land ownership are unknown in Austria aside from the historically
grown afforestation and grazing rights [Einforstungs- und Weiderechte], which deal with a specific land
easement.”

4) Do collective ownership or use rights exist? (yes, no)

Answer: “No, aside from the historically justified forest and grazing rights [Wald- und
Weidenutzungsrechte] (especially in state forests).”

If yes, which (mention name + frequency of use in the table below):
-> If more than three types are used, insert a row in the table

Collective rights Name Often used?
Name (English and in forest and grazing rights [Wald- und (yes, no)
National language) Weidenutzungsrechte]

5) Do informal land rights or customary land rights exist? (yes, no)

1B Protection of tenants and other farmland users
1) for farmers renting or leasing farmland (or having some other right to use the land), is there some
kind of protection against an owner ending the contract? (yes/no)
If yes, which?
answer: The Land Lease Act [Landpachtgesetz] provides the possibility of judicial extension of the
duration of a land lease (whether for a fixed or indefinite period). This is subject to the condition
that the relevant standard lease periods have not been reached or exceeded and that the
leaseholder’s interests in continuing the lease outweigh those of the lessor in terminating it
(balancing of interests).
The indicative lease term is

2 For the multiple choice questions (possible answers between brackets), mark the relevant choice, for example (yes,
*sometimes, rare, no)
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(a) 15 years in the case of holdings with special crops (e.g. viniculture, orchards), the authorised
duration of the extension being 4 years

(b) 10 years in the case of agricultural holdings or individual plots of land used for viniculture or
orchards, the permissible period of extension being 3 years;

(c) in the case of individual plots of arable land, 5 years, the permissible duration of the extension
being 2 years.

The application for judicial extension of a land lease must be submitted at the latest 2 months
before the expiry of the contract in the case of fixed-term leases, and at the latest within 14 days
after the notice of termination in the case of open-ended leases.

2) for farmers renting or leasing farmland, is there some kind of protection against an owner wanting

to increase the rent? (yes/no)

If yes, which?
answer:... According to the Land Lease Act [Landpachtgesetz], both landlords and tenants may
apply for a judicial adjustment of the rent if the rent payable by the tenant differs significantly (up
or down) from the appropriate rent. Such a request is not bound to a time limit.

3) in case of transfer (selling, renting or leasing to another person), are farmland prices regulated on

(sub)national level (e.g. is there a maximum price that can be asked for)? (yes/no)

If yes, in what way?
answer:... There is no such maximum price but, according to the land transaction laws
[Grundverkehrsgesetze] of the federal states, the approval of the land transaction authorities for
a purchase or lease agreement for agricultural land can be denied if the consideration is
significantly excessive compared to the market value.

1C Land transfers within the family
1) if a farmer who owns land ceases farming (retires, dies) in which way can the farm be transferred
within the family: which rules apply?

answer:... Land transfers within the family are privileged in that way that the transfer of an
agricultural holding and legal transactions between spouses or close relatives do not require
permission from the land transfer authorities.

2) if a farmer does not own land, can their rent or lease still be transferred within the family?
answer:... This depends on the content of the lease agreement. The transfer of the leased
property (even within the family of the lessee) is only permitted with the approval of the lessor.
The leaseholder is only permitted to sublease the property if it does not cause any disadvantage
to the lessor and if it has not been expressly prohibited in the lease agreement.

3) To what extent these rules can prevent fragmentation of rural land?
answer:... Lease agreements require an approval by the land traffic authorities when exceeding a
certain leased area (usually 2 ha) according to the land transaction laws of the federal states to be
valid. Reasons for refusal include the creation of a disadvantageous agricultural structure or the
disruption of a favourable land ownership structure. Concrete statements can only be made with
regard to the legal situation in a particular federal state.

4) To what extent these rules help or hinder access to land for new generations?
answer:... The land transaction law protects not only farmers who are already active as such and
wish to acquire or lease land, but also so-called newcomers who, after acquiring or leasing land,
wish to work as farmers and who have the necessary professional qualifications.
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1D Other relevant information with regard to the land tenure system in the country
for RURALIZATION?

PART 2: Land organisation

In this part of the questionnaire, we ask you about the way the land market is organised

2A Planning policy
1) Does the land planning system in the country include some kind of farmland protection? (yes/no)

Answer: “Such a protection regime does not exist under the spatial planning laws
[Raumplanungsgesetze], but under the land transaction laws of the federal states, which give a certain
priority to farmers and newcomers with the necessary constitutional and European law restrictions.
The core content of these laws is that the transfer of rights to agricultural and forestry land or farms
should only be permitted and officially approved if it does not conflict with the general interest in
maintaining an efficient farming community or an economically sound medium-sized and small-scale
agricultural property. This is specified in the respective state laws by a series of special refusal facts.”

2) Is this protection based on national policies? (yes/no)

Answer: “Predominantly yes, in Austria the federal states are responsible for the regulation of
agricultural land transaction. However, land transaction law also contains aspects of European law, as
the much-cited decision of the European Court of Justice in the Ospelt and Schldssle-Weissenberg case
makes clear (acquisition by a foundation for the purpose of leasing to farmers - see Holzer, Agrarrecht,
4th edition, 2018, 414 ff).”

3) Is it easy for public or private entities (e.g. local governments, real estate developers, etc.) to change

farmland into an urban development area? (yes/no)

If yes, please explain
answer: ... The regional planning and spatial planning laws of the Austrian federal states regulate
under which conditions and in which procedure a conversion of agricultural land for residential or
other non-agricultural purposes is permissible. The municipalities responsible for local spatial
planning are bound to legal requirements (spatial planning objectives) and supra-local spatial
planning programmes - see next question!

4) Does the planning system enable specific protections based on land quality (e.g. preferential

protection for organic/agro-ecological farmland, natural land, etc.)? (yes/no)

If yes, please explain
answer: ... The regional planning and spatial planning laws of the federal states make it possible to
use supra-local binding spatial planning programmes (regional programmes) to define agricultural
protection zones (priority areas, priority zones), which may not be rededicated. However, far too
little use is currently being made of this possibility, so that Austria occupies a sad top position in
Europe with current loss of agricultural land of about 13 ha per day.

2B Land consolidation and fragmentation
1) Does the member state have some kind of legally based land consolidation system, by which
fragmentated land can be reallocated (e.g. reparcelling, regrouping of land holdings, land
rehabilitation, land distribution and exchange schemes)? (yes/no)
If yes, please explain
answer: ... Yes, the agendas of the so-called "land reform" ["Bodenreform"] include land merging,
land consolidation, forest and pasture services, agricultural communities, agricultural and forestry
transfer rights and agricultural settlement procedures. Until the end of 2019, responsibility for this
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lay with the federal government in the basic legislation and with the federal states in the
implementing legislation. From 1.1.2020, land reform will be the sole responsibility of the federal
states.

2) if yes: is it often used? (yes, sometimes, rare, no).

Answer: “Large-scale consolidation (merging of plots of land) has taken place in recent decades and is
now essentially limited to post-consolidations (e.g. in the wake of road construction). The focus today
is on small-scale land consolidation procedures, which can be based on corresponding agreements
between the parties (land consolidation agreement) [Flurbereinigungsibereinkommen].”

3) if yes: do differences occur with regard to the type of areas, the type of land or the type of farmers
that benefit from land consolidation schemes?

answer: Merging of plots of lands and land consolidation predominantly take place in arable
farming areas, rarely in grassland areas and hardly in forest areas.

4) What is the impact of such policies on access for land for new generations?

Please explain
answer: Land consolidation activities have no direct impact on access to land for new generations,
but they are nevertheless important for the creation of economically viable agricultural holdings.

2C Land redistribution

1) Does the member state have some kind of redistribution/community asset policies which enable
the fragmentation of large concentrations of land for use by communities / peasants / farmers for
productive purposes? (yes/no)

Answer: “No, only indirectly via the reasons for refusal of the land transaction laws of the federal
states.”

PART 3: Land policy tools: arrangements/instruments wit